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DECISION

This is an appeal from the decision of the Col-
lestor of Internal Asvenus dated October 12, 1954,
{pe 194, BIR Records) essessing the petitioner (2)
deficiency sales tax snd surcharge in the sum of
#2,523.06, (b) peddier's privilege tax (C-l4) froem
1946 to 1950 in the ameunt of 130,00 and (c) the sun
of #300.00 penalty in extrajudicial settlement of his
sase. The parties on arch 6, 1956, stipulsted to
subsft this case for decision on the basis of the re-
copds of the Bureau of Interaal Revenue (hersinsfter
cited as "BIR Rec.) consisting of 156 pages as trans-
“ to this Court on January 5, 1995,

The materisl facts estabiished by the record of
this ¢ese may be oriefly stated as follows:

The petitioner, 3onifecio Go Kim, is the owner
of the "Bonifecio Bakery" located at the 6th Aveaue,
Geace Park, Caloocan, fizal, Jased upon prior in-
vestigation conducted oy & revenue agent (311 dec.
PP. 1-2) respondent assessed Lhe petitioner as defie
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cisncy sales tax for the first gquarter of 1946 and
surcharge ia relation thereto the sum of $376,39,
besides the amount of r1C0U.00 1n extrajudicial settle-
ﬁl of the violatieon of lew by herein petitionmer (Lee
BIR Rec. p. 3)y on October 25, 1945, petitioner paid
the respondent the sum of #996,39 for sald sales tax,
surcharge, and compromise, the petitiomr however re-
sarving the right te contest the aforesaid assessaent
(see BIR Rec. p. 27). No claim for the refund of
this amount was ever made by petitioner.

Based upon a report of reinvestigation submitted
by Revenue Agents Nstucan and Reyes (8IR Rec. p. 37),
zespondent on December 1)}, 1950 aseessed the petitioner
the total sum of #8,368.09 as deficiency sales tax and
peddlerts fixed tax for the period from the first quar-
tex of 1946 to the last quarter of 1949 inclusive in
addition to surcharges, This assessnent wés disputed
by the petitioner in & letter dated Jenuary 25, 1951
(BIR Rec. p. 44) roquesting at the sawe time reinves-
tigation of his case. Another investigstion wes made
h“ﬂlmmum-uﬁtdmmm
submitted on March 3, 1952 (B8IR Rec. pp. 20=21). 1In
s letter dated July 11, 1952, (BIR Rec. pp. 55-56)
respondent reassessed the petitioner the total sum of
P7,795.,08 s deficiency sales tex and fixed tax for
the sbove-stated period in addition to 2 penalty of
#300,00, Petitioner in a letter dated July 31, 1952
(BIR Rec, pp. 58-59) contested the sssessment but at
the same time offered » compremise settlement of the
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case by paying the suw of 1539,84 for all Lhe taxes
and penalty denasnded.

The cowe was referred to and heard oy the Cen-
 fevence Staff of the Zursau of Internel devenue which
submnitted 2 report dated August 31, 1953 (DIA Rec. ppe
09-94). In view of the {indings and recommendation
of the Sonference Staff, the respondent lssued & ré=
vised assessuent dated lovester 15. 1953 (SIR Aec.

PP 9697} holding ihe petitioner liable for the sum

of n.lu.as a5 deficlency sales tox and peddler's

tax tegether with surcharges instead of plus F3U.W0

as compronise penalty, [his assesswent was again the

sshjost of & petitinn for secoasiderstion deted Jan-

wery 2, 1954 (B2 Rec. pp. 100-102), petitioner ale
leging that he was not given an opportunity to Cross—-

 ewtaine Agent iatucan who prepared the report upon which

the assessaent was wade., [his letter of reconsideration

wes denled by the respondent in & letter dated iamril 1,

19594 (BIR Rec. p. 109), with a» correspending correctien

of the previous assessment so that petitieonsr's tax

18abildty should be for the sws of #2,572.06 as defie

sienty sales tax and peddler’s fixed tax together with

'm plus & compromise penalty of #2300,00, [his

being the lest unrevised cssessment, the same should

be considered 2s respondent's decision, A rmﬁt for

seconsidaration of this decision wes denled by the res-

pondent on way 3, 1954 (IR Rec, pp. 110-111), On May

8, 1954, respondent issued a warrant of distraint and
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levy te eniorce the collection of the tex in gquestienm,
but emcution thereof was held in abeyance en June 24,
1994, after petitioner filed & bond provided by the
Reliance Surety & Insurance Ce., Inc., (SIR Rec. pp.
113=114) to guarantee the paymeni of the deficiensy
sales and fixed taxes demanded, or whatever amount
that say be determined upon the reinvestigation thereef
and after allowing petitisner to cross-sxauine the
agent concerned,

After rehearing of the case, respondent in a
letter dated October 12, 1954, (2IR Rec. p. 1%4) and
zeseived by ¢he petitioner on October 20 of the same
yoar, denied tha second r;quat for m-lnﬂiufltian'
On November 19, 1354, the herein petition for review
was filed before this Court. |

The fssues involved in this case may ve sua~
marized ss follows:

(a) #hether or not petitioner is lisble for the
payment of the sum eof #2,9523,06 as deficiency sales
tazx and surcharge on the undeclared sales of the pe-
titioner for 1947-1943; and

{b) Whether or not petitioner is liable for the
peddler®s fixed tax from 1946 to 19%0, in the sua of
#90,00; and

{e) Whether or not petitioner is lisble for the
paymeat of r300,00 penalty for extrajudiclal settlement
of the case,

The first issue refers te the sum of 72,523.06

Bl
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a8 deficlency sales tax and surcharge on the unde-
¢laxed sales for 1947 and 1948, The main poiat of

" sentemtion in this issue, concerns Che use of the
unit ppice of #15,6]1 per bag of flour, &as the basis
of the zecomputation of the yross sales for 1947-1948
by the zespondent, :etltioner contends that such
procadurse or famr-il:-: adoptad Ly the respondent ls
sxbitmazy and unfalr and the concluslion drawn from
that precess is esrronsous,

Fpem ' the repert submitted by Revenue Agent
Matucan, it appears tl;nt during the years 1946 to
1949 I"lll:l‘l’l, ‘I’.hl petitioner hed the following sales
and flour used: X

123,013,487 7,452 §16.61
67,97%, 55 13,226 12, 7%
169,88 2,183 15.51
208,161, 7% 11,523 17.64

Poom e foregoing data obtained froa the records of
potitisner, the respondent used the average preduction
sles or output per Say of flour and computed the sales
of petitisner each year. Cn the amount derived theve~
faen, the deficiency sales taxes ware ascertalned. (he
assssEment now in acuestisn, having Leen issued withia
the five year period prescribed by Secilon 331 of the
Pan Code, is prima facle correct and the burden of

. puesf to show otherwise is upen the petitienes who
contasts the corvectness of the sald assessaent, (ine
Sexprovincial futosus Co., Ine. ve Collector of later-

P
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ms)l Revenus, G.B, Mo. L-6741, Jan. 31,1956, 52 0, G,
No. 2, ps 791). Upon the failure of petitiener te .
overtheow this prles {scle presuaption ol the core
rectness of the assssswent, the same st stand,

Hhile it say Lo t(zue that the hexein petitioner
contested the assesseont and attempted to destroy its
correctness by polating out possiole sources of errors,
nevertheless pecitioner did not prtm‘:mﬁu or
positive evideace of such errers or any evidence re-
lative therato 35 will convince this Court that such
eryors did reasenably exist, AL wost, petitiomer
merely cross-exanined 41% Ageat M. Matugen with a
view probably to wesken the sffect of his findings.
Howeover, we 2re of the oplnion that petitioner has failed
" t® everthrow the presumpticn of correcimess. In feet,
petitioner subnitted this case for decision without pre-
senting any afiizmetive evidence to prove his 2llegetions
and show by convincing proof that the respondent's finde
ings were erronecus. e dre thereiere constrained teo
hold as we do hold thet the petitioner is liable for the
poynent of the sum of #2,523.06 ss deficiency sales tax
iagluding surcharge in relaticn therete.

The second issue refers to the peddler's fixed
tax for five yeers (1346 to 1950 inglusive) in the total
sum of ¥50,00 assessed under sections 178 end 182 in re-

lation teo section 126, all of the National Internal Revenue

Code. Petitiener contends that he is no longer lianle
because he has already paid the corresponding fixed tax
(C~l4) #s evidenced by the certificate of the lwnlclipal

-
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Tressurer of Caleocan, Rizal Exhibit “C*; SIR Rec. p.
T7)e The cortificote howewer shows that the fiwed
taz mentioned therein have been pald on petitioger's
business establishnent at the Gth Avenue, Gmce Park
Caloocan, Aizal, for the years 1946 te 1950, dnclusive,
but does not cover Lhe peddier's fixed m.'/:':utl.an
178 of the Tax Code provides for the paysment of taxes
fexr every seperate or distinct estanlishuent or place
of business, and that one line of business or occupa-
tien “does not become exewpl by belny conducted" with
seme other occupation or business for which a tex has
been paid, Simce the business of petitioner as a wer-
chant with peraaneat establisiment 1s different froms
his business as a peddler which obvisusly inwvolves
ne permanent but rathar a traveling establishment, we
age tharefore, of the opinion and se hold that the
potitionsr is therefore lisble to pay the sua of 50,00
a8 peddler®s fixod tax from 1946 to 19%) inclusive,
(Ilagan & Alejandrine vs. Collector of Internal Me-
vemus, C.T.A. Gase Wo. 43, July 18, 1956). |

The last {ssue refars to the peaalty In the sua
of #300,00 to be paid in extrajudicial settlement of
the violations of law allegedly made by petitioner. ia
the case of soledad A, Uridas vs. Collector of Internal
Revenue (C.T.A, Case Wo., 16, promulgated Sept, 16, 19%5)
we held that the pensity in extrejudicial settlesent of
vielations of law do not censtitute part of the 2ssess-
ment appealable to this Court. I1n that case we stated:
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"In addition to the deficiency percen-
tage tax snd surcharge, the sum of 20,00

is I:qht tn be cu}hj:ttd ﬁ':dpj.:ﬁ?m.{lw
conpramiso exira} settle~-
& of her penal 1iability usder section

209 of the Wationel InLernal Aevenue Lode.

Criminel violotion :.f the M\mm:fadt may

o8 W 2y the Collector internal
ln' virtus of the autherity conferred
him oy section 30§ of the stma Gode., A

w by its nature implios mutual ayree-
the parties in regard to the thing or
subjfect mattor which 1s to be compromised,

An offer of comprouise does not, tharefore

assume the category of 2 o snise until it

is voluntarily accepted by the other party,

and no oblijation arises nr fs created by 2

@ offer or gastion coalay from one
-;nrt!.n wi t zcceptance by the
Be fiad no rsason Lo depart from the sbove view which
must 5o applies in this case.

FOR ALL The FORBUOLNG, except as regards the com-
prenise penalty of 300,00, which is beyond the Juris-
distion of this Court, the decision of the Cellector of
Inteznal Revenue dated Aprdil 1, 1994 is hereby afi{ismed
end the petitioner 1s hereby ordered Lo pay the respen-
dent ths sum of 72,%23.0¢ as deficiency sales tex ine
eluding surcharge for 1947 and 1948, and the amcunt of
90,00 38 peddler's fixed tax irom 1546 te 1950 inclu-
slwe ar an aggregate of ¢2,573.06, with cosis against
petitions:.

30 GRIEARD,

#Sandla, "millppines, July 31, 1956,

- TG R

Fresiding Judgye

LT SO
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RO M, UMALZL
hisscciate Juage
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