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DECISION

Pctitioner, by way of this petition for review, is sccking for the issuenee of o tox
credit eertiticate in the amount of 39,330,500.15, representing unutilized &oond volu -
added tax (VAT for brevity) on capital goods for the period Apeid 1, 1990 16 Doconios

1996.

The facts as borne out by the records and pleadings ol the case are as ol

P

Petitioner is a domestic corporation duly organized and existing uiider and Gy
virtue ol the laws of the Philippines with principal oflice addiess in Vo bitvo Crande
Island, Pagbilao, Quezon. It is licensed by the Sccuritics and Exchanze Coraric jon o
principally engage in the business of power gencration wid subscquent sale ticrcal (b,

A). It is registered with the Burcau of Internal Revenuc as a VAT registered catity with
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Certificate of Registration bearing RDO Control No. 96-630-002498, datea Janusiy 20,
b - 2
1996.

I‘or the period April 1, 1996 to December 31, 1996, Petitioner scasonably filed ils
Quarterly VAT Returns reflecting an accumulated input taxes in the amount of
1’39,330,500.85 (Exhs. B, C, and D). These input taxes were allegedly paid by PFeiitioner
to the supplicrs of capital goods and services for the construciion and deveiopment of the
power gencrating plant and other related facilitics in Pagbilao, Queron (TSN, November
16, 1998, p. 11).

Pursuant to the procedurcs prescribed under Revenue Regulations No. 7-95, s
amended, Petitioner filed on June 30, 1998, an application {or tax credit or relingd ol the
aforcnientioned unutilized VAT paid on capital goods (Ealibic <0,

1
i

Without waiting for an answer {rom the Respondeat, Petitioner Glcd o

YRRy

st
petition for review on July 10, 1998, in order to toll the running of the tvo year
preseriptive period for claiming a refund under the law.

In answer to the Petition, Respondent advanced as special wid ol immative
delenses  that “[PJetitioner’s claim for refund is st pending investiy, don and
consideration before the office of Respondent, accordingly, e [iinn of e rocscnt
petition is premature; well-scttled is the doctrine that provisions in tax refund oot credit
arc construed strictly against the taxpayer as they arc in the naluic ol @ ax crchintion; @

an action for refund or tax credit, the taxpayer has the burden to show that i Gsen poid

i

wcere crroncously or illegally paid and failure to sustain the said burden 1 Gital o Ui

action for refund; it is incumbent upon Petitioner to show that the clainy for tax crodit Lo

veen filed within the prescriptive period under the Tax Co 7 sad e Goves aie oady
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by Pcetitioner are presunied to have been collected aad recctved in secordapoe wilh i
and revenue regulations.

On July 14, 1998, whilc this casc was pending trial, Revenue Cliteer

iy !{\’:‘;L‘.-n,u:\:
M. Vilto, was assigned by Revenue District Officer, Ma. Mimla Penalosa-Ascia, off
Revenue District No. 60 to investigate Petitioner’s application lor tax credit or reiund uif

input taxes (Iixhs. 1 and 1-a). As a result, a memorandum report, dated Augnst 27, 104085

N I AV N

[

was submitled recommending a lavorable action but in a reduced amouil o0 V261G 0)
repiesenting unapplicd input taxes on capital goods (Exhs. 2, 2-a, 3, and 3-0).
Petitioner, duc to the voluminous nature of cvidence to be pres

the services of an independent Certified Public Accountant nurene st Lo 070

IO (U
1-95, as amended. As a consequence, Mr. Ruben R. Rubio, Purtner oo O 00 O

was commissiuned to verily the accuracy ol Petitioner’s summary of inpat fows (500

PN T

Cutober 15, 1998, pp. 3 1o 5). A report, dated March §, 1297, was presentod of

cd stnting
audit procedures performed and the finding that out of the tota) cluimed ol axer of

1’59,330,500.85, only thc sum ol P28,745,502.40 was properly supported by vilid

mvoices and/or official receipts (IExh. G; sce also TSN, March 5, 1999, n. i2)

4o ).

The sole Tegal 1ssuc involved in this casc is whetlicr ar not Petiticner is entitod (o

. PRULVAR S 43

the refund of the alleged unutilized input value-added taxes it paid (6i the moriod coverin:

widu LOVe D
'

April 1, 1996 to December 31, 1996 in the amount of F39,33G,500.55.

Alter taking into consideration the aforementioned reports logetier wita the

pleadings and records of the case, the Court finds Petitioner cntithed to refund/credit

wite

sought pursuant to the provision of Scction 106(b) ol the 1996 Tux Cade, to wit:

.1‘)4,_)
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SEC. 106. Refunds or tux credits of crediteNle inne? (oo ——
() XXX

(b) Cupital goods. — A VA'T-registered person may apply for
the issuance of a tax credit certificate or refund ol input taxes paid on
capital goods imported or locally purchased, to the extent diat such fiput
taxes have not been applicd against output taxes. The appiication may be
madc only witiiin two (2) ycars alter the close of the taxable quarter whon
the importation or purchase was made (Emphasis supplicdd)

The legal basis ol Petitioner’s claim [or refund which is also the legal issue in his
) o

case is founded on the provisions of the alorementioned Sectien 10C(h) Tnow Hection

i

112(13) of the Tax Reform Act of 1997), which states that « VAT-tegisiored taxpayer ey

apply for tax credit or a claim for refund of input taxces paid on purchases of capiind oo
unpoited or locally purchased, to the extent that such input texe: have not Hocen o000

In Luct, the fegal issuc in this casc has alrcady been settled ia two provious
decided by this Court to wit:

L. Hopewell  Power  (Philippines) Corp. vs. Commissioner ¢f Doteinal

Revenue, CTA Cuase No 5310, dated November [8, 1598;

Hopewell  Poweer  (Philippines) Corp. vs. Conunissioner o rerial
\Igal ol 1 LTI

Revenue, CTA Case No. 5389, dated Janary i, 17797,

[\]

This Court’s own study shows that the input taxcs soughit o ve relnn o cdiorsdited

were not applicd against any output tax liability of the Petitioner (ishs, 1ond 121,
& {

P

As regards the argument raised by Respondent in his memorand e &l e taxes
which Petitioner sccks to refund were not creditable input taxes under Soction FGG000)
and (2) of the Tax Codc, as amended by Republic Act No. 771G, the same fis 5o morit,
The VAT invoices and official receipts presented by Pelitioner overwlhivinsngis

DI0NC

Iy

" With Court of Appcals’ Entry of Judgment, datcd March 25, 1999,

2With Court of Appeals® decision, dated March 17, 2000, affir: i Our decinion, Jo b0 wa o,
2000.
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that the purchases of goods and scrvices were necessary in the coustriuction o power

1

plant facilities which were used by Petitioner in its business ol power gencration aid sale.
AL this point, it is worth mentioning that the same argument was raiccd by Respondeni in
an appealed case cntitled Commissioner of Internal Revenue vs. Hopewell Power
(Phils) Corporation, CA-G.R. SP. No. 51617, dated Diaren 17, 2000, involving Uic

neul oty

same issuc and partics whercin the Court of Appeals answered the said arg
wisc:

“I'rom the evidence on record, the goods purchinsed on vhich innal
VAT was paid were nccessary for lHopewell's business of power
establishment and genceration. They are within the scope and meaning off
Revenue Regulations No. 7-95 — the Consolidated Value Added iax
Regulations — under the term “goods or propertics with cutiinated use'
life greater than onc year and which arce treated as depreciabie vuseis o
scction 29(1), uscd directly or indircctly in the productic:s or suic of it e
goods and services”. Xxx.

The above pronouncement is in all fours with the case at bar henee, Ve need not
depart from such a conclusion. Likewise, We find that Pcetitioner need not preseut proof
that its sales were cflectively zero-rated as required under Scetion 3 ol Reveiue
Regulations No. 3-88 becausc Petitioner is not claiming a refund/credit ol mput Laxes

attributable to cffecctively zero-rated sales but on purchascs ol capital gocus utid scrviees.

P

Having scttled the legal issuc in favor of Petitioner, what is now lcit for the Court
to determinc is the correct amount of input taxes that may be granted on the busis ol the
cvidence presented. '

The records show that both the revenue examiner and the independent auditor id
Petitioner to be entitled to a refund. However, in the recommendation made by thic
revenue cxaminer only thosc input taxes that pertain to purchascs ol computers were

considered as capital assets.  She did not consider the payments (o prooress wwork,

104,
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cngincering scrvices and purchases of construction supplies in Licr [inad recommend ten.
As discussed carlicr, the Court [inds that these should have been considered as necessrry
in the construction of power plant facilities. In determining what constitutes capitul
goods, courts should look to the origin and character ol the expenditure so as Lo ascertain
whether or not these goods shall be considered as capital assct.

A scrutiny of the invoices and/or official receipts supporting Petitioner’s clauu fer
refund, together with the findings of the commissioned independent auditor, reveals tiat
the amount of PP875.45 should be disallowed for being expended on xerox wind oitice
supplics which cannot be capitalized and not nccessary in the construction ¢i pover pisnt
facilitics (Exhs. G-3-B-11 and G-3-B-20). Beclow is the rccomputution of Pelitionct’s

cntitlement to the refund ol input taxes on capital goods:

Total amount of the claim for refund 1’5%,330,500.65
Less: Disallowances

a. Per independent auditor 1’10,584,998.45

b. Per CTA’s ecxamination §75.45 10,585.872.90
Amount rcfundable P28.744,620.95

WHEREFORE, in view of the foregoing, Petitioner’s claim [or refund is hereby
partially GRANTED. Respondent is ORDERED to ISSUE A TAX CREDIT
CERTIFICATE in the amount of P28,744,626.95 representing input taxes paid on capital
goods for the period April 1, 1996 to December 31, 1996.

SO ORDERED.

APPSR,
FIANCIO Q. SAGA

. e
Associate Jyidoe

o
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WE CONCUR:

@.L—irz vat\

ERNESTO D. ACOSTA
Presiding Judge

/D—vl /Z)\//
MON O. DE % RA

Associate Jullge

CERTIFICATION

I hereby certify that the above decision was reached after duc conrultation with: thc
members of the Court of Tax Appeals in accordance with Scction 13, Article VIII of the
Constitution.

ERNESTC D. ACOSTA

Presiding Judge
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