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DECISION

PALANCA-ENRIQUEZ, J.:

The reckoning of the two-year prescriptive period for the filing of a

claim for refund or issuance of a Tax Credit Certificate (“TCC”) for input

VAT under Section 112 (A) of the NIRC of 1997, as amended,

commences from the close of the taxable quarter when the relevant sales

were made pertaining to the input VAT regardless of whether said tax

was paid or not. W
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THE “ASE

This is a Petition for Review filed by the Commissioner of Internal
Revenue (hereafter “petitioner CIR”) under Section 11 of RA 9282 (An
Act Expanding the Jurisdiction of the Court of Tax Appeals), in relation
to Rule 43 of the 1997 Rules of Civil Procedure, as amended, which seeks
to reverse the Decision dated May 16, 2008 partially granting the Petition
For Review in the reduced amount of P69,618,971.19, and the Resolution
dated September 8, 2008 denying Commissioner of Internal Revenue’s
“Motion For Partial Reconsideration” rendered by the First Division of
this Court in C.T.A. Case No. 6957. The respective dispositive portions
of said Decision and Resolution read, as follows:

“Wherefore, IN VIEW OF ALL THE FOREGOING,
the instant Petition for Review is hereby PARTIALLY
GRANTED. Thus, Respondent is hereby ORDERED TO
REFUND OR ISSUE A TAX CREDIT CERTIFICATE to
petitioner in the reduced amount of SIXTY NINE MILLION
SIX HUNDRED EIGHTEEN THOUSAND NINE
HUNDRED SEVENTY ONE AND 19/100 PESOS
(P69,618,971.19) representing unutilized input value-added
taxes paid by petitioner on its domestic purchases of goods
and services and importation of goods attributable to its
effectively zero-rated sales of power generation services to
the National Power Corporation for the taxable year 2002.

SO ORDERED.” M/



C.T.A. EB NO. 422 3
(C.T.A. CASE NO. 6957)
DECISION

“WHEREFORE, finding no basis, factual or legal to
grant the reconsideration sought, respondent’s Motion for
Partial Reconsideration is hereby DENIED for lack of merit.

SO ORDERED.”

THE PAPTIES

Petitioner is the duly appointed Commissioner of Internal Revenue
and is empowered to perform the duties of his office, including, among
others, the duty to act on and approve claims for refund or issuance of a
TCC of overpaid internal revenue taxes, as provided by law, with office
address at the BIR National Office Building, Agham Road, Diliman,
Quezon City, where he may be served with summons and other court
processes.

Respondent TeaM Energy Corporation (respondent “TeaM
Energy”), on the other hand, is é domestic corporation organized and
existing under and by virtue of Philippine laws, with principal office at
Pagbilao Grande Island, Quezon. It is principally engaged in the business
of power generation and subsequent sale thereof to the National Power
Corporation (“NPC”), under a Build, Operate, Transfer (“BOT”) scheme.

It is registered with the Bureau of Internal Revenue (“BIR™), as a value-
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added tax (“VAT”) taxpayer, in accordance with Section 107 of the Old
Tax Code [now Section 236 of the NIRC of 1997], with BIR Certificate of
Registration bearing RDO Control No. 96-600-002498 and Taxpayer
Identification No. 001-726-870. It was originally registered with the
Securities and Exchange Commission (“SEC”) under the name of
“Hopewell Power (Philippines), Corporation”, which was subsequently
changed to “Southern Energy Quezon, Inc.” on September 22, 1999. On
June 28, 2001, respondent’s name was again changed from “Southern
Energy Quezon, Inc.” to “Mirant Pagbilao Corporation”. On July 23,
2007, respondent again changed its corporate name from “Mirant
Pagbilao Corporation” to “TeaM Energy Corporation”.

TH" YACTS

The facts, as culled from the records, are as follows:
On the following dates, respondent TeaM Energy filed with the

BIR its first to fourth quarterly VAT returns for the calendar year 2002:

Quarter D~te Filed

First April 25,2002
Second July 23, 2002
Third October 25, 2002
Fourth January 27, 2003
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On July 25, 2003, respondent amended its first to fourth quarterly
VAT returns for calendar year 2002.

On December 22, 2003, respondent filed an administrative claim
for refund of unutilized input VAT with the Revenue District Office No.
60, Lucena City, in the total amount of P79,918,002.95 for calendar year
2002.

Due to petitioner CIR’s inaction and to toll the running of the two-
year prescriptive period, on April 22, 2004, respondent elevated its claim
to this Court, by way of a Petition For Review, docketed as C.T.A. Case
No. 6957.

In his Answer, petitioner CIR alleged the following special and
affirmative defenses:

“S. Petitioner’s alleged claim for refund is subject to
administrative investigation/examination by the respondent;

6. To support its claim, it is imperative for petitioner to
prove the following, viz:

a. The registration requirements of a value-added
taxpayer in compliance with Section 6 (a) and (b)
of the Revenue Regulations No. 6-97 in relation to
Section 4.107-1 (a) of Revenue Regulations No. 7-
95, and Section 236 of the Tax Code, as amended;

7%
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b. The invoicing and accounting requirements
for VAT-registered persons, as well as the filing
and payment of VAT in compliance with the
provisions of Sections 113 and 114 of the Tax
Code as amended;

c. Proof of compliance with the prescribed
checklist of requirements to be submitted
involving claim for VAT refund in pursuance to
Revenue Memorandum Order No. 53-98,
otherwise there would be no sufficient
compliance with the filing of administrative
claim for refund which is a condition sine qua
non prior to the filing of judicial claim in
accordance with the provision of Section 229 of
the Tax Code, as amended. It is worthy of
emphasis that Section 112 (D) of the Tax Code, as
amended, requires the submission of complete
documents in support of the application filed
with the Bureau of Internal Revenue before the
120-day audit period shall apply, and before the
taxpayer could avail of judicial remedies as
provided for in the law. Hence, petitioner’s
failure to submit proof of compliance with the
above-stated requirements warrants immediate
dismissal of the petition for review.

d. That the input taxes of P79,918,002.95
allegedly paid by the petitioner on its purchases of
goods and services for the four (4) quarters of the
year 2002 were attributable to its zero-rated sales
and such have not been applied against any output
tax and were not carried over in the succeeding

taxable quarter or quarters; W
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e. That petitioner’s administrative and judicial
claims for tax credit or refund of the unutilized
input tax (VAT) was filed within two (2) years
after the close of the taxable quarter when the
sales were made in accordance with Sections 112
(A) and (D) and 229 of the TAX Code, as
amended;

f. That petitioner’s domestic purchases of goods
and services were made in the course of its trade
and business, properly supported by VAT invoices
and/or official receipts and other documents, such
as subsidiary purchase Journal, showing that it
actually paid VAT in accordance with Sections
110 (A) (2) and 113 of the Tax Code as amended,
and in pursuance to Section 4.104-5 (a) & (b) of
Revenue Regulations No. 7-95 (Re: Substantiation
of Claims for Input Tax Credit);

g. The requirements as enumerated under Section
4.104-2 of the Revenue Regulations 7-95. (Re:
Persons who can avail of the Input Tax Credits);

7. Furthermore, in an action for refund the burden of proof is
on the taxpayer to establish its right to refund and failure to
sustain the burden is fatal to the claim for refund/credit. This
is so because exemptions from taxation are highly disfavored
in law and he who claims exemption must be able to justify
his claim by the clearest grant of organic or statutory law.
An exemption from common burden cannot be permitted to
exist upon vague implications (4siatic Petroleum Co. {P.L.}
v. LLanes, 49 Phil. 466 cited in Collector of Internal
Revenue v. Manila Jockey Club, Inc. 98 Phil.670);

8. Claims for refund are construed strictly against the
claimant for the same partake the nature of exemption from

bt
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taxation (Commissioner of Internal Revenue vs. Ledesma,

31 SCRA 95) and as such, they are looked upon with

disfavor (Western Minolco Corp. vs. Commissioner of

Internal Revenue, 124 SCRA 1211).”

After trial on the merits, the First Division of this Court rendered
judgment in the terms earlier set forth with the Court Ern Banc.

Not satisfied, petitioner CIR filed his Motion For Partial
Reconsideration, which the First Division denied in its Resolution dated
September 8, 2008.

On October 10, 2008, petitioner CIR filed the instant Petition For
Review with the Court En Banc.

On October 24, 2008, We required respondent TeaM Energy to file
its comment on the petition, and not a motion to dismiss, within ten (10)
days from notice.

On November 6, 2008, respondent filed its Comment (To:
Petitioner’s Petition For Review).

On November 12, 2008, We required both parties to submit their

simultaneous memoranda, within thirty days from notice. Petitioner CIR

having filed his memorandum, without respondent filing the same, the

(G

case was deemed submitted for decision.

SN !
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On February 24, 2009, respondent filed a “Motion To Change
Caption” praying to change its corporate name from “Mirant Pagbilao
Corporation” to “TeaM Energy Corporation”, which the Court granted in
a Resolution dated April 30, 2009.

Hence, this Petition For Review raising this sole:

ISSUE

WHETHER OR NOT RESPONDENT IS ENTITLED TO
REFUND OR ISSUANCE OF A TCC IN THE AMOUNT
OF P69,618,971.19 REPRESENTING INPUT VALUE-
ADDED TAXES ALLEGEDLY PAID BY RESPONDENT
ON ITS DOMESTIC PURCHASES OF GOODS
ATTRIBUTABLE TO ITS EFFECTIVELY ZERO-RATED
SALES OF POWER GENERATION SERVICES TO THE
NPC FOR TAXABLE YEAR 2002.

Petitio=~= T'TR’s Arguments

Petitioner CIR argues that respondent is not entitled to a refund or
tax credit even in the reduced amount of P69,618,971.19, representing
alleged unutilized input tax, because respondent failed to submit all the
necessary and relevant documents pertaining to said claim; that for
respondent’s failure to submit relevant documents with the BIR for the
pu ose of determining the propriety of the subject refund, said

administrative claim for refund filed by respondent is considered pro

(4
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forma; that a pro forma administrative claim for refund produces no
effect and warrants the dismissal of the petition filed before the First
Division; and the First Division lacks jurisdiction to entertain the same.

Respondent T>~™M Energy’s Cour*~=-arguments

Respondent counters that its administrative claim filed on
December 22, 2003 and judicial claim filed on April 22, 2004, were both
filed before April 24, 2004, well within the two-year prescriptive period
reckoned from the filing of the original first quarter VAT return on April
25, 2002; that the sale of power generation services to the NPC is
effectively zero-rated VAT, pursuant to Section 108 (B) (3) of the NIRC
of 1997, as amended, in relation to Section 13 of RA 6395, as amended,
otherwise known as the NPC Charter; that respondent successfully
established that the unutilized creditable taxes amounting to
P69,618,971.19 is duly substantiated by official receipts and invoices,

bank debit advices, BOC official receipts, IERDs and other documents
(Exhibits “CC-1 to CC-2988”, “DD-1 to DD-2795”, “EE-1 to EE-3254", “FF-1 to

FF-4244”, “JJ” to “DDDDD”; TSN dated July 12, 2005, pp. 5-28), also, the input

VAT declared in respondent’s VAT returns for the four quarters of
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calendar year 2002 were all substantiated by supporting documents
(Exhibits “C”, “D”, “E”, and “F”); that the total amount of P69,618,971.19,
representing unutilized input VAT for calendar year 2002, was not
applied against any VAT liability in the same or succeeding quarters, thus
respondent is entitled to the claim for refund or issuance of a TCC.

THE COURT EN BANC’S RULING

The petition is partly meritorious.
Section 112 of the NIRC of 1997, as amended, provides:
“SEC. 112. Refunds or Tax Credits of Input Tax. -

(A) Zero-rated or Effectively Zero-rated Sales. —
Any VAT-registered person, whose sales are zero-rated or
effectively zero-rated may, within two (2) years after the
close of the taxable quarter when the sales were made,
apply for the issuance of a tax credit certificate or refund
of creditable input tax due or paid attributable to such
sales, except transitional input tax, to the extent that such
input tax has not been applied against output tax;
Provided, however, That in the case of zero-rated sales
under Section 106(A)(2)(a)(1), (2) and (B) and Section
108(B)(1) and (2), the acceptable foreign currency
exchange proceeds thereof had been duly accounted for in
accordance with the rules and regulations of the Bangko
Sentral ng Pilipinas (BSP): Provided, further, That where
the taxpayer is engaged in zero-rated or effectively zero-
rated sale and also in taxable or exempt sale of goods or
properties or services, and the amount of creditable input
tax due or paid cannot be directly and entirely attributed to

o/
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any one of the transactions, it shall be allocated

proportionately on the basis of the volume of sales.”

(emphasis supplied)

Pursuant to the above provision, to be entitled to a refund or
issuance of a TCC, petitioner must prove compliance with the following

requisites:

1)  there must be zero-rated or effectively zero-rated
sales;

2)  the input taxes were incurred or paid and are duly
supported by VAT invoices or official receipts;

3)  such input taxes are directly attributable to zero-rated
or effectively zero-rated sales;

4)  the input taxes were not applied against any output
VAT liability; and

5)  the claim for refund was filed within the two-year
prescriptive period.

First Requisi*=

As to the first requisite, record shows that petitioner has complied
with the first requirement.

Section 108 (B) of the NIRC of 1997, as amended, subjects to zero

percent (0%) or effectively zero percent (0%) rate, the following sale of

services: W
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“SEC. 108. Value-added Tax on Sale of Services and
Use or Lease of Properties. —

XXX XXX
(B) Transactions Subject to Zero Percent (0%) Rate.
— The following services performed in the Philippines by
VAT-registered persons shall be subject to zero percent (0%)
rate:
XXX XXX
(3) Services rendered to persons or entities whose
exemption under special laws or international agreements to
which the Philippines is a signatory effectively subjects the
supply of such services to zero percent (0%) rate.”
Pursuant to the aforequoted provision, the services rendered by a
VAT registered entity to persons or entities whose exemption under
special laws or international agreements to which the Philippines is a
signatory effectively subjects the supply of such services to zero percent
(0%) rate, shall be subject to zero percent (0%) rate.
In the case at bar, respondent TeaM Energy, a VAT registered
entity, has rendered power generation services to NPC, an entity with a
special charter (RA 6395), which categorically exempts it from payment

of all taxes, direct or indirect. This exemption from direct and indirect

taxes of NPC was affirmed by the Supreme Court in the case of Maceda
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vs. Macaraig, Jr., et al., 197 SCRA 771. Hence, pursuant to the Supreme
Court ruling and by virtue of the said charter, services rendered by
respondent to NPC are effectively subject to zero percent (0%) VAT.

Second and Fif* Requisites:

As regards the second requisite, the First Division ruled that out of
the claimed unutilized input taxes of P79,918,002.95, the amount of

P69,618,971.19 was duly substantiated, computed, as follows:

| Claimed Input VAT P79,918,007 98 |
Less' Nisallowances: 10 7%6,492.63
Substantiated Inrmt VAT 6O A31 51077
Less* Output tax habuity 1/ v39.0¥
Refimagable input VAT P69,61x y71.22

As regards the fifth requisite, Section 112 (4) of the NIRC of 1997,
as amended, provides that a VAT registered taxpayer whose sale is zero-
rated or effectively zero-rated may, within two (2) years after the close of
the taxable quarter when the sales were made, apply for refund or
issuance of a TCC of its creditable input tax due or paid attributable to
such sales.

In the recent case of Commissioner of Internal Revenue vs. Mirant

Pagbilao (Formerly Southern Energy Quezon, Inc.), 565 SCRA 154
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(hereafter referred to as the “Mirant Case”), the Supreme Court definitely
settled the issue on the reckoning of the prescriptive period on claims for
refund of input VAT attributable to zero-rated or effectively zero-rated
sales, as follows:

“The claim for refund or tax credit for the creditable
input VAT payment made by MPC embodied in OR No.
0189 was filed beyond the period provided by law for such
claim. Sec. 112 (A) of the NIRC pertinently reads:

(A) Zero-rated or Effectively Zero-rated
Sales.— Any VAT-registered person, whose sales
are zero-rated or effectively zero-rated may, within
two (2) years after the close of taxable quarter when
the sales were made, apply for the issuance of a tax
credit certificate or refund of creditable input tax due
or paid attributable to such sales, except transitional
input tax, to the extent that such input tax has not
been applied against output tax: xxx. (Emphasis
ours.)

The above proviso clearly provides in no uncertain
terms that unutilized input VAT payments not otherwise
used for any internal revenue tax due the taxpayer must be
claimed within two years reckoned from the close of the
taxable quarter when the relevant sales were made pertaining
to the input VAT regardless of whether said tax was paid or
not. As the CA aptly puts it, albeit it erroneously applied the
aforequoted Section 112 (A), ‘Prescriptive period
commences from the close of the taxable quarter when the
sales were made and not from the time the input VAT was
paid nor from the time the official receipt was issued.” Thus,
when a zero-rated VAT taxpayer pays its input VW&
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after the pertinent transaction, said taxpayer only has a year
to file a claim or refund or tax credit of the unutilized
creditable input VAT. The reckoning frame would always be
the end of the quarter when the pertinent sales or transaction
was made, regardless when the input VAT was paid. Be that
as it may, and given that the last creditable input VAT due
for the period covering the progress billing of September 6,
1996 is the third quarter of 1996 ending on September 30,
1996, any claim for unutilized creditable input VAT refund
or tax credit for said quarter prescribed two years after
September 30, 1996 or, to be precise, on September 30,
1998. Consequently, MPC’s claim for refund or tax credit
filed on December 10, 1999 had already prescribed.”

Pursuant to the above ruling of the Supreme Court, it is clear that
the two year prescriptive period provided in Section 112 (A) of the NIRC
of 1997, as amended, should be counted not from the payment of the tax,
but from the close of the taxable quarter when the sales were made.

Pursuant to the above ruling of the Supreme Court, the following

are the pertinent dates relevant to petitioner’s claim for refund:

Period (2002) Close of Tavable Quartar | Last Day for Filing of the Claim
1st Quarter March 31, 2zuu2 March 31, 2004 |
2nd Quarter June 30, 2002 June 30, 2004

3" Quarter September 30, 2002 September 30, 2004

4" Quarter December 31, 2002 December 31, 2004

Record shows that respondent filed its administrative claim for

refund or issuance of a TCC on December 22, 2003, while the judicial
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claim for refund was filed on April 22, 2004. Since respondent filed its
judicial claim for refund for the four quarters of 2002, only on April 22,
2004, twenty two (22) days from March 31, 2004, the last day prescribed
by the Mirant Case, respondent is barred from claiming refund of its
unutilized input taxes for the first quarter of 2002.

Therefore, the claim for refund granted by the First Division of this
Court in the amount of P69,618,971.19 should be reduced by deducting
the portion of the claim corresponding to the first quarter that had already

prescribed, computed as follows:

Total Claim Per Petition for Review P79,918,002.95
Less:  Prescribed Claim - 1st Quarter 24,476.329.78
Unprescribed Claim 55,441,673.17

Less:  Disallowance per Decision dated May 16, 2008
Due to Substantiation Requirements  P10,286,492.68
Adjustments on Disallowances per
Court en Banc'’s verification
Unconsidered retrieved
documents on local purchases of
goods and services (the detailed
computation of which is part and
parcel of this Decision as Annexes
“A” and “4-5") (4,228.18)
Transposition error on input
taxes claimed on local purchases of
goods and services dated outside the
period of claim ¢~ 0
Adjusted disallowances P10,292,264.50
Less: Disallowances pertaining to
the 1% Quarter before -effecting
transposition error (the detailed
computation of which is part and
parcel of this Decision as Annex
“4”) 5,983,098.34

gt
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Additional Disallowances:
Transposition error on input

taxes claimed on local purchases of

goods and services dated outside the

period of claim (Exhibit “S-72") 10,000.00
Net disallowances pertaining to the 1%
Quarter P5.993.098.34
Less: Unprescribed disallowances after P4,299,166.16
effecting adjustment
Substantiated Claim - 2nd to 4th Quarters 51,142,507.01
Less:  Output VAT — 2nd to 4th Quarters (12,539.08 -

P4,983.47) 7,555.61
Refundable Input VAT — 2nd to 4" Quarters P51,134,951.40

In sum, the Court En Banc finds that the total substantiated input
tax filed within the two-year prescriptive period of respondent TeaM
Energy amounts to P51,134,951.40 only.

Third and Fourth Requisites

As regards the third and fourth requisites, We find that respondent
TeaM Energy input taxes were directly attributable to its effectively zero-
rated sales and they were not applied against output VAT liabilities,
except with respect to the minimal amount of P12,539.08 (consisting of
respondent’s sale of transport equipment for the first, third and fourth
quarters of calendar year 2002, which resulted to output VAT liability of
P4,983.47, P5,316.36 and P2,239.25, respectively), as shown in its
Quarterly VAT Returns for the four (4) quarters of 2002 (Exhibits “C” to

“G”). This output VAT liability of P12,539.08 was already deducted

(s

1677
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from the substantiated input VAT of petitioner, as shown in the above
computation. Moreover, respondent TeaM Energy’s second quarter VAT
return for calendar year 2004 shows that its claim for unutilized input
VAT for calendar year 2002 in the amount of P79,980,002.95 was
deducted from the total available input tax of P210,307,638.69 (Exhibit
“p” TSN dated May 10, 2005, pp. 31-32). While its third quarter VAT return
for calendar year 2004 shows that the amount of P79,980,002.95 was no
longer carried over to the succeeding taxable quarters (Exhibit “Q”).
Hence, We find that the unutilized input VAT of P51,134,951.40 was not
applied by respondent TeaM Energy to any output VAT liability,
therefore, the same should be refunded.

WHEREFORE, premises considered, the petition is hereby
PARTLY GRANTED. The assailed Decision dated May 16, 2008 and
Resolution dated September 8, 2008 are hereby AFFIRMED, with
modification that only P51,134,951.40 is the refundable amount to
respondent for taxable year 2002. Accordingly, the Commissioner of
Internal Revenue is hereby ORDERED to REFUND or ISSUE a TAX

CREDIT CERTIFICATE in favor of TeaM Energy Corporation the

Ot

16773



C.T.A.EB NO. 422 20
(C.T.A. CASE NO. 6957) :
DECISION

reduced amount of FIFTY ONE MILLION ONE HUNDRED
THIRTY FOUR THOUSAND NINE HUNDRED FIFTY ONE AND
40/100 PESOS (P51,134,951.40), representing the latter’s excess and

unutilized input VAT for the period covering calendar year 2002.

SO ORDERED.
é; . %%é e e—’;/
OLGA PALANCA-ENRIQUEZ
Associate Justice
WE CONCUR:

Q\......- e 0o —
(W-Hv\ (‘.om.ur'rmg and Dissenrting Opinion )
ERNESTO D. ACOSTA

Presiding Justice

ITO C. CASTANED’ JR.

Associate Justice
=4 é

ERLN Y CAESAR A. CASANOVA
AssociateTustice Associate Justice

> BAUTISTA
ssociate Justice
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CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution, it is hereby
certified that the above Decision has been reached in consultation with
the members of the Court En Banc before the cases was assigned to the

writer of the opinion of the Court.
QM—I‘-\‘(~ O;_r,\\

ERNESTO D. ACOSTA
Presiding Justice
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parcel of this
Decision as

Annex “4-5"
Transposition error on wput taxes The detailed
claimed on local purchases of goods computation
and services dated outside the period of of which is
claim (Exhibit “S-72") made part and
10,000.00 10,000.00 -0- | parcel of this
Decision  as
Annex “A-2”
Total Dis~llowances P1(0,292,264.50 |  P5,993,098.34 | P4,299,166.16
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