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AucAx STEVEDQHSING UNION,
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DECI1IS1ION

Mumwd!mlmmﬂf the respene=
dent Collector of internal Revenue denying the clals
of the petitioner /gusan Stevedoring union, alse knewn
a8 ASU for short, fer the refund of the sum of
¥1li4,712,77 alleged o have been illegally and erron=
ecusly essessed and collected by the forwer from the
latter as stevedore's percentage tax, suxcharge and

mluudurtngﬂnmindimmym,lmh
Oectober 20, 1933,
The appeal nsrrows down to the following issues:

it appears that petitioner, through counsel, sent
2 letter on April 6, 1954 to respondent requesting pe-
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fund of the sum of 712,244,777, clalned to have been
erronsously paid Ly the former as stevedore's percen-
tage tax, surcharge and penalties during the period
from January 20, 1952 te Ccteber 20, 1953, inclusive,
which the respondent in paragraph % of his weworandum
sduitted to be FL1,712,77 and not F12,244,77, itemized
by him as follows:

RECEU T in. LIk PAL el ball
wmi“? : -hq. w ‘ ¥ 1.1“»“
w. | ‘ -
tm Jan, /53 1 000, U0
7;-.' n:su |
S, v) |
t'l:- Jan, 20/53 1,385,00
Gy Exh, 17)
» 2
ﬁ. t.r” kaxr, 30/93 o3l 13
h 4=l
. /53 1 43
&. T B 1) - .
rl. - A=TEI6204 July 20/53 2,366.38
Exh. Sy Exh, 17)
Cofle FE=dUBLIC Ost. 20/53 2,048 47
TOTAL AMOUNT GCLALVED == w

On September 9, 1954, counsel for petiticner re-
ceived & letter from respondent dated fugust 18, 1934,
denying petitioner's request for refund. Consequently,
petitioner on October 6, 1994, filed before this Court
its petition fer roview of the respondent's decision
denying said request for refund. On October 29, 1954,
respondent filed his snswer to said petition for review
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alleging among other things that the Court action of
'ﬂ-p-utu-t“mtuﬁ-nmmwm
petitioner prior to Cctobexr 6, 19952 has prescribed
pursuant to the provisions of section 3U6 of the sas
tional Internal Revenue Code.

At the start of the hearing, counsel fek respon=
dent called the attention of the Court to a mathens=
tical exror in petiticner's computation of the amount
sought to be refunded, Petitioner's counsel took heed
by agreeing to reduce the amount sought to be refunded
to #11,712,77 instead of ¥12,944.77 as previously claimed,

AS to the fizst issue: Moy this Court acquize
Jurisdiction over the entire claim for refund subject
of the present appesl comsidering thai the petitioan for
review of respondent's decision was filed wihin the -
day period prescribed by section 11 of Aepublic Act
11257 we believe that althe the present sppeal was
filed within the J=-day peried prescrived by section
11 of Republic Act Ne, 1129, yet, in oxdex thet this
Court say acquire jurisdiction over the different imas
sought to be refunded, the additional requiresents iue
posed by section U6 of the Waticnal laternal Revenue
Code, need be complied with. This Court explained the
seeming contradiction between section X6 of the Tex
Code and section 1l of Republic Act 1139 in & resolu-
‘tion prouulgated en saxch 3, 1950 In C.T. . Case No.
83 entitled "smanila Llectizic Co. vs. Collector, CoT,h.
Case No. 83," thus:
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section 306 must have been lied with

duly.* tmm

inassuch as the court action for refund in the
present case was brought oaly on Octeber 6, 1954, with
the filing before this Court by the petitioner of his
petition for zeview, we believe and se hold that this
Court hes mo jurisdiction to entertain the claim for
refund of the amount or amounts psid prier te October
S, 1952 (Wee Poco we, Posadas, &4 Phil. 6405 P, J,
Kiener Co., Ltd. ve, David, G, A. L=5163, April 22,
1953; and, Dovid vs, Ramos and Castro, G. R, L-4300,
October 31, 1951). The evidence show that the enly
internal revenue tax sought te be refunded but which was
paid prior te Uctober ¢, 1952, wes that made sn Jan-
wary 20, 1992 in the amount of »1,1598,65. Thus, with
respect to said awount, this Court has no jurisdiction
to order its refund even if & refund were preper inas-
much as the same has been paid well beyond the two-
year period prescribed im section 306 of the Tax Code,

As te the second issue: This leaves us to de-
cide on the merit the remaining amounts sought to be
refunded paid on or after Uctober 6, 1952, totalling
#10,554,12, I1n this respect, the issue is whether
oz not the ASU is » “"stevedore"™ within the purview of
section 19] of the Tax Code and as such liasble to pay
the 34 stevedore's percentage tax as provided therein,

From the evidence adduced, we gather that the
ASU is & labor union duly registered with the Depart-
ment of Labor since August 5, 1948 with main office
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at Nasipit, Agusani that said union was organized to
promote the material well-being of its members, to
protect their rights and interests and to represent
them as & sole collective bargaining unity that the
organization is engaged in the loading and unleading
of logs, lunber and other cargoes on foreign vessels
shipped by or consigned to the Nasipit Lumber Co.
{hereinafter reforred Lo as WALCO) at Nasipit Marbor
Agusen; that the association was given the sole right
to stevedore for the NALCO since Wovember 3, 1951,
and that for several years, the ASU has been payiéng the
stevedore's fixed and privilege taxes [L-4 (39)70s
required by section 191 of the Tax Code; and, that
the ASU derives its income from the wembership fees of
its nembers and also from its 208 share of the gross
coupensation paid Dy the NALCU for stevedoring sere
vices rendered te the latter by the members of the
based mainly on the testiweony of its president,
ulivieo U, Huiz, the petitioner would have us now Dee
ldeve that it 1s not & “stevedore” within the cone
tenplation of section 191 of the Tax Cede and there-
fore not liable to the percentage taex assessed and
collected from it because the union was organized
sisply to protect its senbers and not for prefit; that
it is not an independent stevedoring contractor but a
union of unskilled workers supplying unskilled labor
without any stevedoring equipment of its own and
working under the supervision and control of the

S
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ship's officers or the MALCO Yard juperintendeat and
that it should not be made to pay the tax in uestion
considering that it simply leased the services of its
meubers to the NALCC,
inllﬂﬂ--!tlnmw:mw
petitionesr in support of ite stand, The Soard of Tax
Appeals in B.T.A, Case Ne., 159 entitled *"Cebu Arrastre
Service ve, Collector of Internal Revenue® has aptly
ruled, to which this Court fully agrees, that the
purpese or purposes behind the organization of an
associetion should not serve as the basis for deter-
wining ite tax lisbility but the actual occupational
activities in which it is engaged, (see alse Union
Gbrera Makabayan vs, Collector, B.T.A. 177, promulgated
by G.T.A., Septeaber 22, 1954). In the instant case,
the weight of evidence submitted in the form of Exhi-
it *¢" for the petitioner, the testimony of its Pre-
sident, Ulivio G, Ruiz, its books of sccounts, the
receipts for stevedoring services issued to the peti-~
tioner by the NALOU, snd the corroborative testimonis
of the BIR Agents who investigated the activities of
the petitioner, undeniably point to the fact that the
ASU was not merely a collective bargaining unit but
an sssociation actually engaged in the stevedoring
work for the NALCO, If the ASU members whe performed
stevedoring work for the WALCO were, as alleged by
petitioner, lsborers or employees of the NALCO, thea
we may believe the pretension that the ASU agted merely

- /27
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as a collective bargaining unit for the benefit of its
menbers when it entered into collective bargsining
agreement with the NALCO, But such is not the case
as may be gleaned from the very evidence preseated by
m.mlum.mmm,m
so-called union wewbers of the ASU were sctuslly
laborers or employees of the latter and not of the
NALCG, This conclusion is further bolstered by the
fact thet on the Ledger Book, Exhibit 1l, of the pe-
titioner may be seen that damages to the vessels caused
by the laborers were peid for by petitioner net by the
NALCO, The assertion by the petitioner that the gross
receipts obtained by the ASU from the NALCO for steve-
doring services was merely received by the ASU for and
in behalf of its members is likewise unconvincing,
Clivieo G, Ruiz, President of the ASU, admitted that
only 80k of the combined earnings of the meabers for
stevedoring work were sctually distributed to the members
who perticipeted therein, and that even the bonuses for
deserving esployees were deducted from this 80s share
of the wmembers, If the petitioner were really e labor
union not organized for the purpose of realizing profits
therefrom but for the social and waterial well-being
of its members as clalmed, then it should have been
content with aaintaining its existence as a labor or-
genization from the fees it derives from its wmembers
without taking its 20k cut from the hard-earned lsher
of its members.

. /13§
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As to the second argument advanced by petitioner,
- we repeat what we have sald im the analogous case of
Union Obrera Makabayan vs, Cellector of Internal de-
venue, SUDEe, wherein we held the following:

*Bouvier's Law » P 3137 Veol.
2, 3vd edition, defines a5 a per-

i:ﬁ-ul.;! o?tmnl hmj'
: sie

withstanding its claim to the contrary, an independent
stevedoring contractor supplying for this purpose skilled
laborers under its control and supervision in its con-
tract with the NALCO, Our cenclusion in this respett

is borne out by petitioner's book of accounts, Exhibit
11, page 29, which show that it owmed stevedoring equip-
ment with a tetal value of ¥165,00 in 1950 and #»747,.%0
in 1991, Pretitioner's president, Clivio G, Ruiz, ade
aitted on the witness stand that the members of his
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union are men who have been engaged in stevedoring work
even long before the organization of the union in 1948,
if this be so, it is highly inconceivable, and for that
matter it would be prepostercus to assert, that these
same men are inexperienced and unskilled labovers in @
fleld of endeavor to which they have devoted many years
of lives. |

While it is to be admitted thet to @ certain de-
gree, ships® officers exercise supervision over steve-
dores, yet we belleve that such supervision is more of
the natuxe of an exsrcise of anobligation imposed by law
(Axt, 612, Code of Gommexce) for the proper stowing of
cargoes, because whatever damage may be caused to the
vessel is the responsibility of the ship officers from
the moment the cargoes are attached to the ship's tdckle
to be deposited in the hold. Again, the ships' officers
have the duty to direct the stevedores who are on the
deck of the ship to receive the carge so that said cargo
mey properly be unloaded from the ship's teckle, These
acts of supervision and contrel by the ship®s officers
or their representatives over the stevederes do not to
our aind render it incompatible on the other hand for
an independent stevedoring contractor te exercise cone
trol and supervision over its laborers. in other wewxds,
the intervention exercised by the ship offlicers over
petitioner's laborers being werely an exercise of a

legal obligation does not jpso facio exempt petitiocner
from its liability as 2 contrector to the payment of
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the stevedore's percentage tax prescribed im section
191 of the Tax Code. Te hold otherwise would render
nugatory and meaningless the provision of said section
of the Tax Code. Following petitioner's theory in this
regard, no stevedore will ever be subject to the steve-
hn'-pmﬁtm“am-nau-fmw.uu
supervised to & certain degree in the loading and
unloading of vessels by the ships' officers under
article 612 of the Gode of Gommerce. |

inother circumstance that has led us to believe
that petitioner exercises control and supervision over
its laborers is the aduitted fact bhat the Union is the
one which designates them as “foreman", "assistant fore-
man®, *tallyman”, "checkexr", etc, OClivie G, Ruiz, wit-
ness for petitionmer, in an unguarded moment adnitted
himself on the witness stand that the petitioner hed
*somebody to manage the boys." This additional fact
corroborates the repert of the BIR Agents who investi-
gated this case that the loading and unleoading of logs
and lumber was done under the supervision and contrel
of the petitiener, On this peint, we find no wvalid
reason for discrediting the declaration of BIR Agente,
Reosendo Gayas and "edro Cabigae.

WHEREFORE, we find and so hold that the petitien
for review should be as it is hereby dismissed, with
respect to the amount of #1,158,.66 for lack of jurisdice-
tion of this Court, and with respect to the rest of the
amount cleimed for refund totalling #10,554.12 for lack
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of merit, and the decision of the respondent appealed
from should be as it is hereby affirmed, with costs
egainst the petitioner,

S0 ORDERED,

“anila, Philippines, hovemdber i4, 1955,




