REPUBLIC OF THE PHILIPPINES
Court of Tax Appeals
QUEZON CITY

SPECIAL SENPNT DIVISION

DEUTSCHE KNOWLEDGE CTA CASE NO. 8165
SERVICES PTE. LTD,,
Petitioner,
Members:

CASTANEDA, JR., Chairperson
- Versus - CASANOVA, and
MINDARO-GRULLA, /L.

COMMISSIONER OF INTERNAL Promulgated:
REVENU™
Respondent,
R R e R X
AMENDED DECISION
CASANOVA, J.:

For resolution are the following:

1) petitioner’s “Motion for Reconsideration (Re: Decision
dated January 8, 2013)” filed through registered mail on
January 30, 2013 and received by this Court on February
12,2013;

2) petitioner’s “Supplemental Motion for Reconsideration
(With Motion for Leave)” filed on April 5, 2013; and

3) respondent’s “Comment/Opposition (to Petitioner’s
Supplemental Motion for Reconsideration)” filed on May
8,2013.

Both Motions seek reconsideration of the Decision promulgated
on January 8, 2013, the dispositive portion of which reads as follows:_af
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“WHEREFORE, premises considered, the instant Petition
for Review is hereby DISMISSED on the ground that it was

prematurely filed.

SO ORDERED.”

In its Motion for Reconsideration, petitioner interposes the
following arguments:

MA.

THE REVISED RULES OF THE COURT OF TAX APPEALS
(RRCTA) ITSELF RECOGNIZES THE PARAMOUNT LEGAL
SIGNIFICANCE OF THE TWO-YEAR PRESCRIPTIVE
PERIOD UNDER SECTION 229, TAX CODE. SECTION 229,
TAX CODE IS BROAD ENOUGH TO COVER JUDICIAL
CLAIMS FOR REFUND OF TAXES EXCESSIVELY
COLLECTED, SUCH AS EXCESS INPUT VAT UNDER
SECTION 110(B), TAX CODE.

B.

RESPONDENT IS DEEMED TO HAVE WAIVED THE
DEFENSE OF EXHAUSTION OF ADMINISTRATIVE
REMEDIES. THE PRECEPTS OF EQUITY AND JUSTICE
DEMAND THAT SUCH LEGAL PRINCIPLE SHOULD NOT
BE AVAILABLE TO BE INVOKED BY RESPONDENT IF
SHE HERSELF, BY HER ACTIONS, HAS MADE ITS
COMPLIANCE IMPOSSIBLE FOR PETITIONER.

C.

PROSPECTIVE APPLICATION OF THIS COURT'S
INTERPRETATION OF AICHI'! IS IN ORDER, ASSUMING
FOR THE SAKE OF ARGUMENT THE SUPREME COURT
WILL DEEM AICHI TO BE A VALID JURISDICTIONAL
RULE.

Petitioner claims that unutilized input taxes are in the nature of
excessively paid taxes which are subject to the two-year prescriptive
period under Section 229 of the National Internal Revenue Code (NIRC)

of 1997, as amended, and Rule 4, Section 3(a) of RRCTA, citing the cas

=

' Commissioner of Internal Revenue vs. Aichi Forging Company of Asia, Inc. (Aichi), G.R. No. 184823,
October 6, 2010.
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of Atlas Consolidated Mining and Development Corporation vs.
Commissioner of Internal Revenue (Atlas case)?; and that the Aichi case
does not provide sufficient legal basis to support the conclusion that
petitioner’s judicial claim for refund was dismissible for lack of
jurisdiction. In Aichi case, the Supreme Court merely mentioned that
“the 120-day period is crucial in filing an appeal with the CTA”, but it
does not categorically equates such finding with “lack of jurisdiction”.

Petitioner also avers that respondent actively participated in this
case leading petitioner to believe that the case would be tried until its
resolution. Respondent invoked this Court’s jurisdiction throughout the
course of the trial and even allowed petitioner to incur cost for the
engagement of a certified public accountant to conduct a verification of
its voluminous documents, only to say that this Court has no
jurisdiction. Thus, petitioner states that respondent is barred by
estoppel to raise the defense of alleged failure to exhaust administrative
remedies, citing the case of Tijam vs. Sibonghanoy?.

Petitioner further avers that respondent had for the longest time
led taxpayers to believe on the permissive nature of the 120-day period,
as shown by respondent’s rulings and issuances confirming the
mandatory character of the two-year prescriptive period, such as,
Revenue Regulations No. 7-95, Revenue Memorandum Circular (RMC)
No. 42-99, RMC No. 42-03, RMC No. 29-09 and BIR Ruling No. DA-489-
03. Petitioner further argues that the taxpayers had witnessed how
respondent’s inaction on pending administrative claims for refund has
become institutionalized and, made taxpayers seek automatic refuge
from this Court to recover unduly collected taxes. Also, there is nothing
in the deliberations* made by the legislators that categorically point to
the supposed jurisdictional effects of the proposed 120-day period.
Neither did the deliberations intimate that the two-year prescriptive
period had been dispensed with.

Petitioner contends that, in view of the issuances of respondent,
her actions throughout the course of the trial, her failure to raise the
defense of non-exhaustion of administrative remedies in her Answer,
coupled with the existing practice of long-delayed processing of claims
for refund, respondent has made it impossible for petitioner and other
taxpayers to effectively and genuinely comply with the 120-day period
and, it would be inequitable to pass the burden of the consequences of
respondent’s action to petitioner. -

>G.R. Nos. 141104 & 148763, June 8, 2007.

3 G.R. No. L21450, April 15, 1968.

* Transcript of deliberations of the Committee on Ways and Means, House of Representatives, on House
Bill No. 9210, one of the precursors of Republic Act 7716, September 1, 1993.
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Finally, petitioner contends that the Aichi case was promulgated
on October 6, 2010 and became final and executory only on December
6, 2010, while petitioner filed the instant Petition for Review on
September 30, 2010. This Court already acquired jurisdiction at the
time the instant petition was filed and the same was not lost when the
Aichi case became final and executory. Even if compliance with the 30-
day or the 120-day period under the Aichi case interpretation will be
considered mandatory, such ruling should not be made to apply to
petitioner considering the prevailing jurisprudence and administrative
issuances at the time of the filing of its judicial claim for refund. Hence,
the ruling in the Aichi case should be applied prospectively on the basis
of equity and fairness.

On the other hand, respondent reiterates and adopts the factual
findings and legal conclusions of all the members of this Court in the
Decision dated January 8, 2013, as well as her legal arguments in her
Memorandum dated August 22, 2012, as part of her
Comment/Opposition to petitioner’'s Motion for Reconsideration, per
Manifestation and Motion dated March 15, 2013. In addition,
respondent avers that the instant Motion for Reconsideration is clearly
a pro forma motion because the arguments raised therein are mere
repetition and reiteration of the arguments already passed and ruled
upon by this Court.

In its Supplemental Motion for Reconsideration (With Motion for
Leave), petitioner alleges that in the consolidated cases of Commissioner
of Internal Revenue vs. San Roque Power Corporation/ Taganito Mining
Corporation vs. Commissioner of Internal Revenue/ Philex Mining
Corporation vs. Commissioner of Internal RevenueS, the Supreme Court
En Banc declared that a judicial claim for refund of input value-added
tax (VAT) filed with this Court before the lapse of the 120-day period
under Section 112 of the NIRC of 1997, as amended, is considered to
have been timely made, if such filing occurred after the issuance of the
BIR Ruling No. DA-489-03 dated December 10, 2003 but before the
adoption of the Aichi doctrine on October 6, 2010, where the Supreme
Court held that the 120-30 day periods are mandatory and
jurisdictional.

According to petitioner, the Supreme Court En Banc explained in
the above-mentioned San Roque case that the BIR Ruling No. DA-489-
03 constitutes a general interpretative rule which may be relied upon
by taxpayers from the time the rule was issued up to its reversal by
respondent and that equitable estoppel was deemed to have set in. Also

the Supreme Court considered the issuance of a general interpretative

*G.R. Nos. 187485, 196113, and 197156, February 12, 2013.
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ruling by respondent as an exception to the rule that the 120-day period
is mandatory and jurisdictional and that taxpayers should not be
prejudiced by an erroneous interpretation by respondent on a difficult
question of law, thus, recognizing the need to prospectively apply the
ruling in the Aichi case.

Petitioner posits that it filed its administrative claim for refund of
input VAT with respondent on September 7, 2010, while its judicial
claim for refund was filed on September 30, 2010, after the issuance of
the BIR Ruling No. DA-489-03 dated December 10, 2003 but before the
promulgation of the Aichi case on October 6, 2010. Consequently, the
Aichi case should not be applied in this case and the assailed Decision
should be reversed considering that petitioner’s judicial claim for
refund had been timely filed.

Respondent counters that this Court cannot apply the principle of
equitable estoppel against the Bureau of Internal Revenue (BIR) since
the said BIR Ruling No. DA-489-03 was issued not by the CIR, but by
then Deputy Commissioner Jose Mario C. Bufiag of the Legal and
Inspection Group of BIR, in violation to the express provision of
Sections 4 and 7 of the NIRC of 1997, as amended, in relation to Section
112(D) of the same Code. Hence, it cannot give rise to a vested right in
favor of petitioner since there is no vested right with respect to a wrong
construction of the law by administrative officials, and such wrong
interpretation does not place the government in estoppel to correct or
overrule the same.

Likewise, respondent argues that this Court cannot apply the
ruling in the said consolidated cases since petitioner failed to
aver/invoke in its pleadings (i.e. Petition for Review and Motion for
Reconsideration) that it had relied on the BIR Ruling No. DA-489-03 as
the legal basis of its claim. Hence, the exception provided by the
Supreme Court in the said consolidated cases, is not applicable in the
instant case and that, petitioner cannot raise that issue for the first time
on appeal. Respondent further argues that the Petition for Review filed
by petitioner before the lapse of the 120-day period, accorded to the
Commissioner of Internal Revenue (CIR) to decide on its claim for input
VAT refund, is not within the ambit of this Court’s jurisdiction. Lastly,
the defense of lack of jurisdiction may be raised by respondent at any
stage of the proceedings.

After a careful re-evaluation of the foregoing arguments
presented, We find petitioner’s arguments meritorious. g2~
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In the recent consolidated cases of Commissioner of Internal
Revenue vs. San Roque Power Corporation/ Taganito Mining Corporation
vs. Commissioner of Internal Revenue/ Philex Mining Corporation vs.
Commissioner of Internal Revenue (San Roque case),® the Supreme Court
wil wunc held as follows:

“b. G.R. No. 196113 - Taganito Mining Corporation
v. CIR

Like San Roque, Taganito also filed its petition for
review with the CTA without waiting for the 120-day period
to lapse. Also, like San Roque, Taganito filed its judicial
claim before the promulgation of the Atlas doctrine. xxx.
Taganito is similarly situated as San Roque - both cannot
claim being misled, misguided, or confused by the Atlas
doctrine.

However, Taganito can invoke BIR Ruling No. DA-489-
03 dated 10 December 2003, which expressly ruled that the
‘taxpayer-claimant need not wait for the lapse of the
179-day period before it could seek judicial relief with
the CTA by way of Petition for Review.” Taganito filed its
judicial claim after the issuance of BIR Ruling No. DA-489-
03 but before the adoption of the Aichi doctrine. Thus, as
will be explained later, Taganito is deemed to have filed its
judicial claim with the CTA on time.

XXX XXX XXX

xxx BIR Ruling No. DA-489-03 does provide a valid claim for
equitable estoppel under Section 246 of the Tax Code. BIR
Ruling No. DA-489-03 expressly states that the ‘taxpayer-
claimant need not wait for the lapse of the 120-day period
before it could seek judicial relief with the CTA by way of
Petition for Review.’ xxx

There is no dispute that the 120-day period is
mandatory and jurisdictional, and that the CTA does not
acquire jurisdiction over a judicial claim that is filed before
the expiration of the 120-day period. There are, however,
two exceptions to this rule. The first exception is if the
Commissioner, through a specific ruling, misleads a
particular taxpayer to prematurely file a judicial claim with
the CTA. Such specific ruling is applicable only to sucg‘

°1d.
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particular taxpayer. The second exception is where the
Commissioner, through a general interpretative rule issued
under Section 4 of the Tax Code, misleads all taxpayers into
filing prematurely judicial claims with the CTA. In these
_._2s, tt Cc missic__2ar « nr : "2 allowed to later on
question the CTA’s assumption of jurisdiction over such
claim since equitable estoppel has set in as expressly
authorized under Section 246 of the Tax Code.

XXX XXX XXX

Since the Commissioner has exclusive and original
jurisdiction to interpret tax laws, taxpayers acting in good
faith should not be made to suffer for adhering to general
interpretative rules of the Commissioner interpreting tax
laws, should such interpretation later turn out to be
erroneous and be reversed by the Commissioner or this
Court. Indeed, Section 246 of the Tax Code expressly
provides that a reversal of a BIR regulation or ruling cannot
adversely prejudice a taxpayer who in good faith relied on
the BIR regulation or ruling prior to its reversal. xxx

XXX XXX XXX

Thus, a general interpretative rule issued by the
Commissioner may be relied upon by taxpayers from
the time the rule is issued up to its reversal by the
Commissioner or this Court. Section 246 is not limited
to a reversal only by the Commissioner because this
Section expressly states, ‘Any revocation, modification
or reversal’ without specifying who made the
revocation, modification or reversal. Hence, a reversal
by this Court is covered under Section 246.

Taxpayers should not be prejudiced by an
erroneous interpretation by the Commissioner,
particularly on a difficult question of law. The
abandonment of the Atlas doctrine by Mirant and Aichi
is proof that the reckoning of the prescriptive periods
for input VAT tax refund or credit is a difficult question
of law. The abandonment of the Atlas doctrine did not
result in Atlas, or other taxpayers similarly situated, being
made to return the tax refund or credit they received or
could have received under Atlas prior to its abandonment.
This Court is applying Mirant and Aichi prospectively.
Absent fraud, bad faith or misrepresentation, the reversal
by this Court of a general interpretative rule issued by the,_
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Commissioner, like the reversal of a specific BIR ruling
under Section 246, should also apply prospectively. xxx

XXX XXX XXX

BIR Ruling No. DA-489-03 is a general
interpretative rule because it was - response to a query
made, not by a particular taxpayer, but by a
government agency tasked with processing tax refunds
and credits, that is, the One Stop Shop Inter-Agency Tax
Credit and Drawback Center of the Department of
Finance. This government agency is also the addressee, or
the entity responded to, in BIR Ruling No. DA-489-03. Thus,
while this government agency mentions in its query to the
Commissioner the administrative claim of Lazi Bay
Resources Development, Inc., the agency was in fact asking
the Commissioner what to do in cases like the tax claim of
Lazi Bay Resources Development, Inc., where the taxpayer
did not wait for the lapse of the 120-day period.

Clearly, BIR Ruling No. DA-489-03 is a general
interpretative rule. Thus, all taxpayers can rely on BIR
Ruling No. DA-489-03 from the time of its issuance on
10 December 2003 up to its reversal by this Court in
Aichi on 6 October 2010, where this Court held that the
120+30 day periods are mandatory and jurisdictional.

However, BIR Ruling No. DA-489-03 cannot be given
retroactive effect for four reasons: first, it is admittedly an
erroneous interpretation of the law; second, prior to its
issuance, the BIR held that the 120-day period was
mandatory and jurisdictional, which is the correct
interpretation of the law; third, prior to its issuance, no
taxpayer can claim that it was misled by the BIR into filing a
judicial claim prematurely; and fourth, a claim for tax
refund or credit, like a claim for tax exemption, is strictly
construed against the taxpayer.

XXX XXX XXX

Taganito, however, filed its judicial claim with the CTA
on 14 February 2007, after the issuance of BIR Ruling No.
DA-489-03 on 10 December 2003. Truly, Taganito can
claim that in filing its judicial claim prematurely without
waiting for the 120-day period to expire, it was misled by
BIR Ruling No. DA-489-03. Thus, Taganito can claim the
benefit of BIR Ruling No. DA-489-03, which shields the filing’t
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of its judicial claim from the vice of prematurity.” (Emphases
supplied)

~i1sed from tI aforementione * pronouncement of the
Supreme Court En Banc, all taxpayers can rely on the BIR Ruling
No. DA-£79 73 from the time of its issuance on December 10, 2003,
up to its reversal in the Aichi case on October 6, 2010.

It should be recalled that in the present claim, petitioner filed its
administrative claim for refund on September 7, 20107, which
presumably was also the date when petitioner submitted its supporting
documents, while its Petition for Review was filed on September 30,
2010. Clearly, pursuant to Section 112(C) of the NIRC of 1997, as
amended, the Petition for Review was prematurely filed because the
120-day period for the CIR to decide on the claim for refund had yet to
lapse on January 5, 2011.

However, pursuant to the above-quoted Supreme Court En Banc
decision, petitioner’s judicial claim filed on September 30, 2010 must be
given due course on the basis of BIR Ruling No. DA 489-03, which, as
decreed by the Supreme Court, is a general interpretative rule that may
be relied upon from the time of its issuance on December 10, 2003, up
to its reversal by Aichi case on October 6, 2010. Hence, the Petition for
Review shall be considered as timely filed.

This Court will now proceed to the issue of whether or not
petitioner is entitled to its claim for VAT refund or issuance of tax credit
certificate in the amount of P73,624,249.76.

Petitioner cites as legal bases for its claim, Sections 110(B) and
112(A) of the National Internal Revenue Code (NIRC) of 1997, as
amended, which are all quoted below:

“SEC. 110. Tax Credits

(B) Excess Output or Input Tax. - If at the end of any
taxable quarter the output tax exceeds the input tax, the
excess shall be paid by the VAT-registered person. If the
input tax exceeds the output tax, the excess shall be carried
over to the succeeding quarter or quarters. Provided,
however, that any input tax attributable to zero-rated sales
by a VAT-registered person may at his option be refunded,

7 Par. 3, Joint Stipulation of Facts and Issues (JSFI), Admitted Facts, Docket, p. 128; Exhibit “C”.
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or credited against other internal revenue taxes, subject to
the provisions of Section 112/

‘SEC. 112. Refunds or Tax Credits of Input Tax. -

(A) Zero-Rated or Effectively Zero-Rated Sales. -
Any VAT-registered person, whose sales are zero-rated or
effectively zero-rated may, within two (2) years after the
close of the taxable quarter when the sales were made,
apply for the issuance of a tax credit certificate or refund of
creditable input tax due or paid attributable to such sales,
except transitional input tax, to the extent that such input
tax has not been applied against output tax: Provided,
however, That in the case of zero-rated sales under Section
106(A)(2)(a)(1), (2) and (b) and Section 108(B)(1) and (2),
the acceptable foreign currency exchange proceeds thereof
had been duly accounted for in accordance with the rules
and regulations of the Bangko Sentral ng Pilipinas (BSP):
Provided, further, That where the taxpayer is engaged in
zero-rated or effectively zero-rated sale and also in taxable
or exempt sale of goods of properties or services, and the
amount of creditable input tax due or paid cannot be
directly and entirely attributed to any one of the
transactions, it shall be allocated proportionately on the
basis of the volume of sales: Provided, finally, That for a
person making sales that are zero-rated under Section
108(B)(6), the input taxes shall be allocated ratably
between his zero-rated and non-zero-rated sales.”

Pursuant to Section 112(A), in order to be entitled to a refund or
tax credit of unutilized input VAT, attributable to zero-rated or
effectively zero-rated sales, the following requisites must be complied
with:

1. there must be zero-rated or effectively zero-rated sales;

2. thatinput taxes were incurred or paid;

3. that such input taxes are attributable to zero-rated or
effectively zero-rated sales;

4. that the input taxes were not applied against any output
VAT liability during and in the succeeding quarters; and

5. that the claim for refund was filed within the two-year

prescriptive period.

Having resolved the timeliness of the administrative and judicial
claims for the third and fourth quarters of 2008, this Court shall now,,
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proceed to determine petitioner’s compliance with the other requisites
for refund of excess input VAT, attributable to zero-rated sales.

Ar 2ttt fii 71 juisi it " Tiaart ly VAT F ‘“urns for
the two quarters covered by the instant claim showed that it had the
following zero-rated sales/receipts:

Period Zero-Rated

Exhibit | Quarter Covered Sales/Receipts
D® 3" | July-Sept 2008 | P 1,047,333,457.60
D-1° 4" Oct-Dec 2008 395,416,881.53
Total | P 1,442,750,339.13

Petitioner submits that its sales of services to its affiliates abroad
are VAT zero-rated pursuant to Section 108(B)(2) of the NIRC of 1997,
to wit:

“SEC. 108. Value-added Tax on Sale of Services and
L 2orl > of Properties.—

XXX XXX XXX

(B) Transactions Subject to Zero Percent (0%)
Rate The following services performed in the Philippines
by VAT-registered persons shall be subject to zero percent
(0%) rate:

(1) Processing, manufacturing or repacking goods
for other persons doing business outside the Philippines
which goods are subsequently exported, where the services
are paid for in acceptable foreign currency and accounted
for in accordance with the rules and regulations of the
Bangko Sentral ng Pilipinas (BSP);

(2) Services other than those mentioned in the
preceding paragraph rendered to a person engaged in
business conducted outside the Philippines or to a
nonresident person not engaged in business who is outside
the Philippines when the services are performed, the
consideration for which is paid for in acceptable foreign
currency and accounted for in accordance with the rules_

® Exhibit “D”, Line 17.
? Exhibit “D-17, Line 17.



AMENDED DECISION
CTA CASE NO. 8165

Page 12 of 23

and regulations of the Bangko Sentral ng Pilipinas (BSP);

"

XXX

Intt « je “Commissioner of Internal Revenue vs. ~urmeister and
Wain Scandinavian Contractor Mindanao, Inc.,'°the Supreme Court held
that in order for the supply of services to be VAT zero-rated under
Section 108(B)(2) of the NIRC of 1997, as amended [then Section
102(b)(2) of the NIRC of 1977, as amended], the following requisites
must be met:

1) the services by a VAT registered person must be other
than processing, manufacturing or repacking of goods;

2) payment for such services must be in acceptable foreign
currency accounted for in accordance with the BSP rules
and regulations; and,

3) the recipient of such services is doing business outside
the Philippines.

Corollary to the second requisite, Sections 113(A)(2), (B)(1),
(2)(c) and (3) of the NIRC of 1997, as amended, as implemented by
Sections 4.113-1(A)(2), B(1) and (2)(c) of Revenue Regulations (RR) No.
16-05 provides that a VAT taxpayer, like petitioner, shall for every lease
of goods or properties and for every sale, barter or exchange of services,
issue a VAT official receipt which must contain the following
information:

“SEC. 113. Invoicing and Accounting Requirements
for VAT-Registered Persons. —

(A) Invoicing Requirements. — A VAT-registered
person shall issue:

XXX XXX XXX
(2) A VAT official receipt for every lease of goods or

properties, and for every sale, barter ~~_exchange ~f
services.

(B) Information Contained in the VAT Invoice or VAT
Official Receipt. — The following information shall be
indicated in the VAT invoice or VAT official receipt:

' G.R. No. 153205, January 22, 2007.
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(1) A statement that the seller is a VAT-registered
person, followed by his Taxpayer's Identification Number
(TIN);

(2) ..ae total ¢ __ount which the purchaser pays or
is obligated to pay to the seller with the indication that such
amount includes the value-added tax: Provided, that:

XXX XXX XXX
(c) If the sale is subject to zero percent (0%) value-

added tax, the term ‘zero-rated sale’ shall be written or
printed prominently on the invoice or receipt;

XXX XXX XXX

(3) The date of transaction, quantity, unit cost and
description of the goods or properties or nature of the
service; and xxx” (Underlining supplied.)

“SEC.4.113-1.  Invoicing Requirements. —

(A) A VAT-registered person shall issue: —

XXX XXX XXX
(2) A VAT official receipt for every lease of goods or

properties, and for every sale, barter or exchange of
services.

Only VAT-registered persons are required to print
their TIN follp*~d hv tha word ‘VAT' in their invoice or
official receipts. Said documents shall be considered as a
‘VAT Invoice’ or VAT official receipt. All purchases covered
by invoices/receipts other than VAT Invoice/VAT Official
Receipt shall not give rise to any input tax.

VAT invoice/official receipt shall be prepared at least
in duplicate, the original to be given to the buyer and the
duplicate to be retained by the seller as part of his
accounting records.

(B) Information contained in VAT invoice or VAT
official receipt. — The following information shall be
indicated in VAT invoice or VAT official receipt:, _
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(1) A statement that the seller is a VAT-registered
person, followed by his TIN;

(2) The total amount which the purchaser pays or is
obl__uated to pay to the :ller with the ind __:ion that such
amount includes the VAT; Provided, That:

XXX XXX XXX

(c) If the sale is subject to zero percent (0%) VAT, the
term ‘"~r~-rated sale’ shall be written or printed
prominently on the invoice or receipt;” (Underlining
supplied.)

Pursuant to the foregoing provisions, the foreign currency
remittances referred by Section 108(B)(2) of the NIRC of 1997, as
amended, must, likewise, be supported by VAT zero-rated official
receipts.

Records show that petitioner satisfactorily complied with the first
requisite for VAT zero-rating of sales of services. Petitioner is duly
registered with the BIR as a VAT taxpayer!! and the services it performs
in the Philippines, through its regional operating headquarters (ROHQ),
like financial accounting market and instrument control valuation,
information systems integrity and application development and support
services!? are not the same category as “processing, manufacturing or
repacking of goods.”

For services rendered for the third and fourth quarters of 2008,
petitioner received foreign currency payments, which were accounted
for in accordance with the BSP rules and regulations, as evidenced by
sales invoices!? and official receipts!* issued by petitioner to its alleged
non-resident foreign clients, fund transfer credit advice, and bank
statements!?>,

For the said taxable quarters, petitioner rendered services to the
following entitiesl6_:a_

"'Par. 5, JSFI, Admitted Facts, Docket, p. 129; Exhibit “B”.

'2 Notes to Financial Statements, No. 3 Summary of Significant Accounting Policies, under Revenue
Recognition, Exhibit “J2501”.

" Exhibits “J1” to” J193”.

" Exhibits “J248” to “J322”.

> Exhibits “J194” to “J247”.

' Exhibit “L”, Annex E.
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4. Authenticated Certification from the Registrar of Companies for
England and Wales29;

5. Authenticated Certificate of Registration of a Foreign Company of
Deutsche Group Services Pty. Limited??;

6. Authenticated certified copy of all historical registered matters
pertaining to Deutsche Securities Inc. based in 11-1, Sanno Park
Tower, Nagatacho 2-chome, Chiyoda-ku, Tokyo??;

7. Authenticated Certificate of Registration of Oversea Company of
Deutsche Bank Aktiengesellschaft from the Registrar of
Companies Hong Kong?3;

8. Authenticated Business Registration of Deutsche Bank
Aktiengesellschaft, Filiale Jakarta from the Menteri Keuangan,
Indonesia24;

9. Authenticated Certificate of Registration of Foreign Company of
Deutsche Bank Aktiengesellschaft issued by the Acting Registrar
of Companies, Singapore?s;

10. Authenticated Certificate of Incorporation on Change of Name of
Deutsche Asset Management (Asia) Limited?;

11. Authenticated Certification from Deutsche Bank
Aktiengesellschaft, Asia Pacific Head Office?7;

12. IntraGroup Service Agreements?8; and,

13. Deutsche Bank List of Shareholdings 20082°.

However, this Court finds that each of the aforesaid documents,
standing alone, is an inadequate proof that petitioner’s client is a non-
resident foreign corporation doing business outside the Philippines.
While the SEC Certificates of Non-Registration show that the named
entities therein are not registered corporations/partnerships in the
Philippines, the same do not prove that such entities are non-resident
foreign corporations doing business outside the Philippines. Likewise,
the IntraGroup Service Agreements only show the names of petitioner’s
customers to whom it renders services but the same do not establish
that such customers are non-resident foreign corporations doing
business outside the Philippines. Also, the Articles of Association and
Certificates of Registration of Foreign Company/Incorporation only
prove that the named entities therein were incorporated/organized
abroad but do not establish that such entities are not doing business in
the Philippines. ,

2 Exhibit “F-2”.

2V Exhibit “F-4”.

22 Exhibit “F-5”.

3 Exhibit “F-6".

2 Exhibit “F-7".

* Exhibit “F-8”.

8 Exhibit “F-9”.

7 Exhibit “F-10”.

2 Exhibits “G-17 to “G-127, “G-14” to “G-167, “G-18” to “G-23", “G-25" to “G-29”.
¥ Exhibit “H”.
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B Domestic Purchases o1 Goods ‘ o
‘ other than Capital Goods 638,671.91 1,016,437.52 1,655,109.43
| Damestic rrrehase of fervices | 21,698,357 59 47.284.331.08 68,982.683.67
‘ dervices renaered by non- \
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In support of the input VAT of P73,624,249.76, petitioner
presented various suppliers’ invoices and official receipts3!. However, a
scrutiny of these documents shows that out of the total input VAT claim
of P73,624,249.76, only the amount of P12,890,726.9832 is duly
substantiated by valid VAT invoices or official receipts, in accordance
with Sections 110(A) and 113(A) and (B) of the NIRC of 1997, as
amended, and as implemented by Sections 4.110-8 and 4.113-1 of the
Revenue Regulations No.16-2005, as amended.

It must be noted that part of the total input VAT claim of
P73,624,249.76, is the amount of P1,255,697.30, representing input
VAT on purchases of capital goods exceeding P1 Million. Pursuant to
Section 110(A) of the NIRC of 1997, as amended, input VAT claim on
capital goods purchases attributc™'e to zero-rated sales may be claimed
either in full during the month of acquisition, or spread over a period of
time, depending on the aggregate acquisition cost of the capital goods in
the calendar month. If the aggregate acquisition cost exceeds P1 Million,
the claim for input tax should be spread over 60 months or the
estimated useful life of the capital goods, whichever is shorter. On the
other hand, if aggregate acquisition cost does not exceed P1 Million, the
total input taxes shall be allowed as credit/refund in the month of
acquisition.

Thus, while petitioner was able to substantiate the amount of
P598,791.2633, out of the total claimed input VAT of P1,255,697.30 on
capital goods purchases exceeding P1 Million, only the amortization34
for the third and fourth quarters of 2008 in the amount of P38,187.23
may be claimed by petitioner as valid input tax credits for the same

taxable quarters, as computed below:&

*! Exhibits “J323” to “J2477".

*2 See details per Annex B of this Amended Decision.

3 Included in the total substantiated input VAT of £12,890,726.98.

3* Based on estimated useful life of 60 months since the Court cannot ascertain the estimated useful life
used by petitioner in depreciating the said capital goods.
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Although the claimed input VAT was carried-over by petitioner in
its succeeding Quarterly VAT Returns38, the same remained unutilized
until it was dec :ted as “Any VAT Refund/TCC Claimed”?? in its
Quarterly VAT Return for the third quarter of 2010. Thus, the excess
input VA, of P281,180,434.4549, as of the end of the third quarter of
2010, which was to be carried-over to the succeeding fourth quarter of
2010, is no longer included in the subject claim.

In view of the foregoing, this Court finds that the instant Petition
for Review be granted but in the reduced amount of P7,291,883.12.
Consequently, this Court deems it no longer necessary to resolve the
other issues raised by the parties in this case.

WHEREFORE, premises considered, petitioner’s Motion for
Reconsideration and Supplemental Motion for Reconsideration
(With Motion for Leave) are PARTIALLY GRANTED. The Decision
dated January 8, 2013, dismissing the instant Petition for Review on the
ground that it was prematurely filed, is RECALLED and SET ASIDE and
the instant Petition for Review is PARTIALLY GRANTED. Accordingly,
respondent Commissioner of Internal Revenue is ORDERED to REFUND
or to ISSUE A TAX CREDIT CERTIFICATE to petitioner in the reduced
amount of P7,291,883.12, representing unutilized input VAT
attributable to zero-rated sales for the period covering third (3rd) and
fourth (4th) quarters of calendar year 2008.

SO ORDERED.
CAESAR A. CASANOVA
Associate Justice
WE CONCUR:
Yo C oozl , 0

JUANITO C. CASTANEDA! fR.
Associate Justice

CIELITO N. MINT AF " -GRULLA

Associate Justice

*¥ Exhibits “D-2” to “D-8”,
3% Exhibit “D-8”, line 23D.
* Exhibit “D-8”, line 29.
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ATTESTATION

[ attest that the conclusions in the above Decision were reached in
¢ 1sul :ion be__-e the case was ass__.1ed to the writer of the opinion of
the Court’s Division.

Aﬁﬁ% gﬁ%ﬁﬁ%l‘)‘ﬁ?&

Associate Justice
Chairperson, Second Division

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution and the
Division Chairperson’s Attestation, it is hereby certified that the
conclusions in the above Decision were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s
Division.

ROMAN G. ROSARIO
Presiding Justice
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ANNEX B

DEUTSCHE KNOWLEDGE SERVICES PTE. LTD,
Substantiated Input VAT Claim (Per this Court's findings)
for the quarters ending: )tember 30, 2008 and December 31, 2008

Exhibit | Name of Supplier Reference Input Tax

Third Quartor

11500 acCENT MICRO TECHNGLLG ™ ™7 nonran ' 044.64

J1509 ACCENT MICRO TECHNOT O m ~ oo i uvLizy 10,041.57

J1511 ACCENT MICRO TECHNt nonena | 139.29

Jis1n e CBENT MICRO TEOHN o v e~ oyl VY3320 i LAQ 1A

Jis NC 094274

crr eeeeeee . NG5S Of Capital goods exceeding P 1M
TOTAT. Fs——mmmr{
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