REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

SECOND DIVISION
FORD GROUP PHILIPPINES, CTA CASE NO. 10067
INC.,
DPetitioner, Members:
RINGPIS-LIBAN, Chairperson,
MODESTO-SAN PEDRO, gxd
- Versus - FERRER-FLORES, J].

COMMISSIONER OF Promulgated:
INTERNAL REVENUE,

Respondent.

DECISION
RINGPIS-LIBAN, J.:

Before this Court is the Pet#ition for Review filed under Rule 4 Section
3(a)(2) of the Revised Rules of Court of Tax Appeals in relation to Section
7(a)(2) of Republic Act No. (RA) 9282 and Section 4 of the National Internal
Revenue Code, as amended (1997 NIRC), which seeks the review of
petitioner’s claim for tax refund representing excess and unutilized creditable
withholding taxes (CWTs) for the taxable year 2016 in the amount of
P365,591,056.00.

THE PARTIES

Petitioner Ford Group Philippines, Inc. is registered with the Securities
and Exchange Commission as the Philippine Branch Office of Ford Group
Philippines, Inc. (formetly, FGP, Incorporated),® a foreign corporation
organized and existing under the laws of the State of Delaware, United States
of America. Its principal place of business is Jocated at 8" Floor, Filinvest One
Building, Northgate Cyberzone, Filinvest City, Alabang, Muntinlupa City.’

1 Statement of the Case, Pre-Trial Order dated January 2, 2020, Docket - Vol. II, p. 553.

2 Exhibit “P-5", Docket — Vol. II, pp. 790 to 817.

3 Par. B(1), Joint Stipulation of Facts and Issues (JSF1), Docket — Vol. 1I, pp. 501 to 502; Exhibits “P-1”, “P-
2" and “P-3", Docket — Vol. II, pp. 750 to 787.
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refund of its excess CWTs for calendar year 2016 in the amount of
P365,591,056.00.

On April 11, 2019, petitioner filed the present Pestion for Review.”> The
case was initially raffled to this Court’s Third Division.

Respondent filed his Answer on July 1, 2019'* interposing the following
special and affirmative defenses, to wit: (1) petitioner is not entitled to refund
of the alleged excess and unutlized CWTs for taxable year 2016 in the amount
of P365,591,056.00; (2) in the instant case, petitioner did not provide
supporting documents to show that income from which CWTs being claimed
was declared in the Annual ITR; (3) petitioner should have presented evidence
to prove actual remittance of the same alleged taxes to the BIR; (4) petitioner
must prove compliance with Revenue Memorandum Order (RMO) No. 53-98
and Revenue Regulations (RR) No. 2-2000, to give support to the validity of its
claim for unutilized CWTs for taxable year 2016; and (5) in the case at bar,
petitioner miserably failed to substantiate its administrative claim for refund

filed with respondent, as it failed to submit the complete requirements under
RMO No. 53-98.

On August 27, 2019, respondent transmitted the BIR Records for this case
consisting of 366 pages in one (1) folder."

The Pre-Trial Conference was set and held on October 22, 2019.'¢ Prior
thereto, pettioner’s Pre-Trial Brief and Respondent’s Pre-Trial Brief were both filed
on October 17, 2019."7

On November 11, 2019, the parties submitted their Joint Stipulation of
Facts and Issnes'® which was admitted and approved by the Court in the
Resolution dated November 13, 2019" thereby deeming the terminadon of the
Pre-Trial. The Pre-Trial Order dated January 2, 2020 was then issued.”

As trial ensued, petitioner presented its testimonial and documentary
evidence. It offered the testimonies of the following individuals, namely: (1)
Ms. Jo-Annce T. Matas,”' petitioner’s Tax Manager; and (2) Atty. Conrado M.

12 Exhibit “P-12", Docket — Vol. II, pp. 843 to 845.

13 Docket — Vol. I, pp. 10 to 24.

14 Docket - Vol. I, pp. 111 to 120.

15 Respondent’s Compliance dated August 27, 2019, Docket — Vol. I, pp. 128 to 129,

16 Notice of Pre-Trial Conference dated July 2, 2019, Docket - Vol. I, pp. 122 to 123; Minutes of the hearing
held on, and Order dated, October 22, 2019, Docket - Vol. I, pp. 496 and 498 to 500, respectively.

17 Docket — Vol. 1, pp. 480 to 489 and 491 to 493, respectively.

18 Docket — Vol. II, pp. 501 to 508.

19 Docket - Vol. I, p. 510.

2 Docket — Vol. 11, pp. 553 to 558.

21 Exhibit “P-16”, Docket — Vol. I, pp. 135 to 143; Minutes of the hearing held on, and Order dated,
February 13, 2020, Docket - Vol. II, pp. 596 to 598.
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function. Respondent contends that failure on the part of the taxpayer to
submit relevant documents on the administrative level, makes the
administrative claim for refund or credit pro-forma and shall be construed as if
no administrative claim was filed at all.

We disagree with respondent.

The submission of complete
documents stated in RMO No. 53-
98 and RR No. 2-2006 1s not a
requirement for a grant of tax
refund.

A cursory reading of RMO No. 53-98% and RR No. 2-2006%7 shows that
nowhere is it stated that the non-submission of the documents enumerated
therein would zpso facto result in the denial of the claim for tax refund or credit.
In fact, RR No. 2-2006 merely imposes a penalty of fine for non-submission of
the information or statement required therein, but not the outright denial of
any claim for tax refund or credit.

Moteover, in Pilipinas Total Gas, Inc. vs. Commissioner of Internal Revenie
(Pilipinas Total Gas case),”® the Supreme Court, citing Commissioner of Internal
Revenue vs. Team Sual Corporation (formerly Mirant Sual Corporation),”® pointed out
that there is nothing under RMO No. 53-98 that requires the submission of
complete documents for a grant of a refund or credit, to wit:

“As can be gleaned from the above, RMO No. 53-98 is
addressed to internal revenue officers and employees, for
purposes of cquity and uniformity, to guide them as to what
documents they may require taxpayers to present upon audit of
their tax liabilities. Nothing stated in the issuance would
show that it was intended to be a benchmark in
determining whether the documents submitted by a
taxpayer are actually complete to support a claim for tax
credit or refund of excess unutilized excess VAT. As
expounded in Commissioner of Internal Revenwe v. Team Sual

Conporation (formerly Mirant Sual Corporation ﬁ‘/

36 Subject: Checklist of Documents to be Submitted by a Taxpayer upon Audit of his Tax Liabilities as
well as of the Mandatory Reporting Requirements to be Prepared by a Revenue Officer, all
of which Comprise a Complete Tax Docket.

¥ Subject: Mandatory Attachments of the Summary Alphalist of Withholding Agents of Income
Payments Subjected to Tax Withheld at Source (SAWT) to Tax Returns With Claimed Tax
Credits due to Creditable Tax Withheld at Source and of the Monthly Alphalist of Payees
(MAP) Whose Income Received Have Been Subjected to Withholding Tax to the Withholding

Tax Remittance Return Filed by the Withholding Agent/Payor of Income Payments.
38 G.R. No. 207112, December 8, 2015.
39 G.R. No. 205055, July 18, 2014.
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The CIR’s reliance on RMO 53-98 is musplaced.
There is nothing in Section 112 of the NIRC, RR 3-
88 or RMO 53-98 itself that requires submission of
the complete documents enumerated in RMO 53-
98 for a grant of a refund or credit of input VAT.
The subject of RMO 53-98 states that 1t is a
‘Checklist of Documents to be Submitted by a
Taxpayer upon Audit of his Tax Liabilities x x x.” In
this case, TSC was applying for a grant of refund or
credit of its input tax. There was no allegation of an
audit being conducted by the CIR. Even assuming
that RMO 53-98 applies, it specifically states that
some documents are required to be submitted by the
taxpayer ‘f applicable.’

Moreover, if TSC indeed failed to submit the
complete documents in support of its application, the
CIR could have informed TSC of its failure,
consistent with Revenue Memorandum Circular No.
(RMC) 42-03. However, the CIR did not inform
TSC of the document it failed to submit, even up to
the present pettion. The CIR likewise raised the
issue of TSC’s alleged failure to submit the complete
documents only in its motion for reconsideration of
the CTA Special First Division’s 4 March 2010
Decision. Accordingly, we affirm the CTA EB's
finding that TSC filed its administrative claim on 21
December 2005, and submitted the complete
documents in support of its application for refund or
credit of its input tax at the same time.

[Emphasis included. Undetlining Ours.]

As explained earlier and underlined in Teaw Swual above,
taxpavers cannot simply be faulted for failing to submit the
complete documents enumerated in RMO No. 53-98, absent
notice from a revenue officer or employee that other documents
are required. Granting that the BIR found that the documents
submitted by Total Gas were inadequate, it should have notified
the latter of the inadequacy by sending it a request to produce
the necessary documents in order to make a just and expeditious
resolution of the claim.

Indeed, a taxpayer’s failure with the requirements
listed under RMO No. 53-98 is not fatal to its claim for tax
credit or refund of excess unutilized excess VAT. This holds
especially true when the application for tax credit or refund of
excess unutilized excess VAT has arrived at the judicial level.
After all, in the judicial level or when the case is elevated to the//
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law, but such proceedings shall not be governed strictly by
technical rules of evidence.

The law creating the CTA specifically provides that
proceedings before it shall not be governed strictly by the
technical rules of evidence. The paramount consideration
remains the ascertainment of truth. Thus, the CTA 1s not limited
by the evidence presented in the administrative claim in the
Bureau of Internal Revenue. The claimant may present new and
additional evidence to the CTA to support its case for tax refund.

Cases filed inthe CTA are litigated de novo as such,
respondent ‘should prove every minute aspectofits case by
presenting, formally offering and submitting x x x
to the Court of Tax Appeals all evidence x x x required
for the successful  prosecution of its  administrative  claim.
Consequently, the CTA may give credence to all evidence
presented by respondent, including those that may not
have been submitted to the CIR as the case is being
essentially decided in the first instance.” (Empbhasis and
underscoring added)

Since this case is being ecssentially decided in the first instance, as
respondent’s inaction on petitioner’s claim for refund prompted the latter to
seek judicial recourse, this Court may give credence to all evidence presented by
petitioner, including those that may not have been submitted at the
administrative level.

Petitioner complied with Section 76
of the NIRC of 1997, and has not
carried over the excess CWTs being
claimed for refund.

Pertinent to the resolution of the present case is Section 76 of the
National Internal Revenue Code (NIRC) of 1997, which is quoted hereunder
for ready reference:

“SEC. 76. Final Adjustment Return. — Every corporation
liable to tax under Section 27 shall file a final adjustment return
covering the total taxable income for the preceding calendar or
fiscal year. If the sum of the quarterly tax payments made during
the said taxable year is not equal to the total tax due on the entire
taxable income of that year, the corporation shall either:

(/) Pay the balance of tax still due; or

(B) Carry-over the excess credit; or

(C) Be credited or refunded with the excess amount paid,
as the case may be/./
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For the 4" quarter ] 82,671,283.00 365,591,056.00
Total Tax Credits $679,253,466.00

Petitioner claims that it utilized a portion of its prior year’s excess credits
in the amount of $313,662,410.00 to pay for its income tax due for taxable year
2016 in the amount of P42,523,507.00,* leaving a balance of its prior year’s
excess credits of P271,138,903.00 and creditable taxes withheld during the
taxable year 2016 in the amount of P365,591,056.00, totaling P636,729,959.00,%
which is unutilized as of December 31, 2016, as shown below:

Prior Year’s Excess Credits other than MCIT P£313,662,410.00
Less: Income Tax Due 42,523,507.00
Balance of Prior Year’s Excess Credits P271,138,903.00
Add: Creditable Taxes Withheld — Taxable Year 2016 365,591,056.00
Excess Creditable Taxes Withheld as of December 31,

2016 $636,729,959.00

Pursuant to Section 2.583 of RR No. 2-98, quoted below, the
submission of petitioner’s Annual ITR for taxable year 2015 is sufficient to
prove its prior year’s excess credits other than MCIT in the amount. of
P313,662,410.00:

“Sec. 2.58.3. Claim for Tax Credit or Refund. —
XXX XXX XXX

(C) Excess Credits. — An individual or corporate
taxpayer’s excess expanded withholding tax credits for the
taxable quarter/year shall automatically be allowed as a credit
against his income tax due for the taxable quarters/years
immediately succeeding the taxable quarters/years in which the
excess credit arose, provided he submits with his income tax
return, a copy of the first page of his income tax return for
the previous taxable period showing the amount of his
excess withholding tax credits, and on which return he has

not opted for a cash refund or tax credit certificate.” (Emphasis
added)

Based on the above provision, the excess CWTs of a taxable year, which
were opted to be carried-over to the succeeding taxable year, are automatic
credits against the income tax due of such succeeding taxable year, so long as
the amount of excess CWTs are evidenced by the ITR for the taxable year
when such excess credits arose.ﬁ/

45 Exhibit "P-6" (Line No. 16, Part II — Total Tax Payable), Docket — Vol. II, p. 819.
4 Exhibit “P-6” (Line No. 20, Part II — Total Tax Payable), Docket - Vol. II, p. 819.
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2. The fact of withholding must be established by a copy of a statement
duly issued by the payor (withholding agent) to the payee, showing

the amount paid and the amount of tax withheld therefrom; and

3. The income upon which the taxes were withheld must be included in
the return of the recipient.”!

Thus, it behooves petitioner to establish the foregoing requisites.

Regarding the first requisite, the pertinent provisions are Sections 204(C)
and 229 of the NIRC of 1997, which provide:

“SEC. 204. Authority of the Commissioner to Compromise, Abate
and Refund or Credir Taxes. — The Commissioner may —

XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally received
or penaltes imposed without authority, refund the value of
internal revenue stamps when they are returned in good
condition by the purchaser, and, in his disctetion, redeem or
change unused stamps that have been rendered unfit for use and
refund their value upon proof of destruction. No credit or
refund of taxes or penalties shall be allowed unless the
taxpayer files in writing with the Commissioner a claim for
credit or refund within two (2) years after the payment of
the tax or penalty: Provided, however, That a return filed showing

an overpayment shall be considered as a written claim for credit
ot refund.” (Empbhasis added)

“SEC. 229. Recovery of Tax Erroneously or lllegally Collected. —
No suit or proceeding shall be maintained in any court for the
recovery of any national internal revenue tax hereafter alleged to
have been erroneously or illegally assessed or collected, or of any
penalty claimed to have been collected without authority, or of
any sum alleged to have been excessively or in any manner
wrongfully collected, until a claim for refund or credit has been
duly filed with the Commissioner; but such suit or proceeding
may be maintained, whether or not such tax, penalty, or sum has

been paid under protest or duress.//

1 Republic of the Philippines, represented by the Commissioner of Internal Revenue vs. Team (Phils.)
Energy Corporation (formerly Mirant (Phils.) Energy Corporation), G.R. No. 188016, January 14, 2015;
United International Pictures AB vs. Commissioner of Internal Revenue, G.R. No. 168331, October 11,
2012; Gitibank N.A. vs. Court of Appeals, et al., G.R. No. 107434, October 10, 1997; ACCRA Investments
Corporation vs. The Honorable Court of Appeals, et al., G.R. No. 96322, December 20, 1991; Section
2.58, Revenue Regulations No. 2-98, as amended.
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In any case, no such suit or proceeding shall be filed
after the expiration of two (2) years from the date of
payment of the tax or penalty regardless of any supervening
cause that may arise after payment: Provided, however, That the
Commissioner may, even without a written claim therefor,
refund or credit any tax, where on the face of the return upon
which payment was made, such payment appears clearly to have
been erroneously paid.” (Empbhasis added)

It 1s well settled that the two (2)-year prescriptive period for claiming a
refund of overpaid income tax/CWTs commences to run on the date of filing
of the Final Adjustment Return®® (or Annual ITR). This is so because it is only
when the Final Adjustment Return covering the whole year is filed that the
taxpayer would know whether a tax is still due or a refund can be claimed based
on the adjusted and audited figures.”® In other words, it is only logical to reckon
the two (2)-year prescriptive period from the time the Final Adjustment Return
or the Annual ITR was filed, since it is only at that time that it would be
possible to determine whether the corporate taxpayer paid an amount
exceeding its annual income tax liability.>

Here, petitioner filed its Annual ITR via the electronic filing and
payment system or eF'PS of the BIR on Apnl 11, 2017.>> Thus, counting from
April 11, 2017, petitioner had undl April 11, 2019, within which to file both its
administrative and judicial claims.

Considering that petitioner filed its administrative claim for refund with
BIR on April 5, 2019,* while the present judicial claim was filed on April 11,
2019,” both claims for refund of unudlized/excess CWTs were seasonably
filed within the two-year prescriptive petiod.

With regard to the second and third requisites, Section 2.58.3(B) of RR No.
2-98, as amended, states:

“Sec. 2.58.3. Clain: for Tax Credit or Refund. —

XXX XXX XXX

(B)  Claims for tax credit or refund of any creditable
income tax which was deducted and withheld on income /

52 ACCRA Investments Corporation vs. The Honorable Court of Appeals, et al.,, G.R. No. 96322, December
20, 1891; Commissioner of Internal Revenue vs. TMX Sales, Inc. and the Court of Tax Appeals, G.R. No.
83736, January 15, 1992; Commissioner of Internal Revenue vs. The Philippine American Life Insurance
Co., et al, G.R. No. 105208, May 29, 1995,

33 Commissioner of Internal Revenue vs. TMX Sales Inc., et al., G.R. No. 83736, January 15, 1992.

> Metropolitan Bank & Trust Company vs. The Commissioner of Internal Revenue, G.R. No. 182582, April
17, 2017.

55 Exhibit “P-6", Docket — Vol. II, pp. 819 to 826.
% Exhibits “P-11" and “P-12”, Docket ~ Vol. II, pp. 842 to 845.
57 Docket — Vol. I, pp. 10 to 24.
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payments shall be given due course only when it is shown that
the income payment has been declared as part of the gross
income and the fact of withholding is established by a copy
of the withholding tax statement duly issued by the payor
to the payee showing the amount paid and the amount of
tax withheld therefrom.” (Emphasis added)

The second requisite mandates petitioner to prove the fact of withholding
of the claimed CWTs through a copy of the statement duly issued by the payor
(withholding agent) to the payee showing the names of the payor and payee,
the income payment and the amount of tax withheld therefrom.

In Commissioner of Internal Revenue vs. Philippine National Bank (“PNB
case”),” the Supreme Court held that the Cersificate of Creditable Tax Withheld at
Source (BIR Form No. 2307), complete in relevant details, is the competent
proof to establish the fact that taxes are withheld, to wit:

“The certificate of creditable tax withheld at source is
the competent proof to establish the fact that taxes are
withheld. It is not necessary for the person who executed
and prepared the certificate of creditable tax withheld at
source to be presented and to testify personally to prove the
authenticity of the certificates.

In Banco Filipino Savings and Mortgage Bank v. Court of
Appeals, this court declared that a certificate is complete in the
relevant details that would aid the courts in the evaluation of any
claim for refund of excess creditable withholding taxes:

XXX XXX XXX

Moreover, as correctly held by the Court of Tax Appeals En
Banc, the figures appearing in the withholding tax certficates can
be taken at face value since these documents were executed
under the penalties of perjury, pursuant to Sectdon 267 of the
1997 National Internal Revenue Code, as amended, which reads:

XXX XXX XXX

Thus, upon presentation of a withholding tax certificate
complete in its relevant details and with a written statement that
it was made under the penalties of perjury, the burden of
evidence then shifts to the Commissioner of Internal Revenue to
prove that (1) the certificate is not complete; (2) it is false; or (3)
it was not issued regulatly.” (Emphasis addeaz/

8 G.R. No. 180290, September 29, 2014.




DECISION
CTA Case No. 10067
Page 16 of 23

Based on the foregoing jutisprudential pronouncements, it is undeniable
that the fact of withholding may be established by presenting the pertinent BIR
Forms No. 2307 complete in relevant details.

However, respondent contends that the proof of actual remittance of the
taxes withheld to the BIR is indispensable in a claim for refund of
excess CWTs.

We disagree with respondent.

Inthe PNB case, the Supreme Court contradicts respondent’s
contention as follows:

“Petitioner’s posture that respondent is required to
establish actual remittance to the Bureau of Internal Revenue
deserves scant consideration. Proof of actual remittance is not
a condition to claim for a refund of unutilized tax credits.
Under Sections 57 and 58 of the 1997 National Internal
Revenue Code, as amended, it is the payor-withholding
agent, and not the payee-refund claimant such as
respondent, who is vested with responsibility of
withholding and remitting income taxes.

This court’s ruling in Commissioner of Internal Revenne v.
Astan Transmission Corporation,”® citing the Court of Tax Appeals’
explanation, 1s instructive:

. proof of actual remittance by the
respondent is not needed in order to prove
withholding and remittance of taxes to
petitioner. Section 2.58.3(B) of Revenue Regulations
No. 2-98 clearly provides that proof of remittance is
the responsibility of the withholding agent and not of
the taxpayer-refund claimant. It should be borne in
mind by the petitioner that payors of withholding
taxes are by themselves constituted as withholding
agents of the BIR. The taxes they withhold are held
in trust for the government. In the event that the
withholding agents commit fraud against the
government by not remitting the taxes so
withheld, such act should not prejudice herein
respondent who has been duly withheld taxes by
the withholding agents acting under government
authority. Moreover, pursuant to Section 57 and
58 of the NIRC of 1997, as amended, the
withholding of income tax and the remittance

~

% G.R. No. 179617, January 19, 2011,
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WE CONCUR:

MARIA ROWEN STO-SAN PEDRO
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CO N G. FER S

Associate Justice
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