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bEVI1ISI1ION

th;t 18 an appeal from the decision of the res-
pondent Commissioner of Intsrnal Revenus, dated Mapch
W, 1388, assessing and demanding from petitfioner as
commercial broker the amount of +8,976,4 (later cor-
rocted to +8,783,% as per par, 9, Fartfal Stipulastion
of Facts, p. 75, CTA rec, ), as percentage tax and suxre
charge, covering the period from Januar~, 196] to Sept-
smber, 1956, inclueive, plus the sum of FB0UL0 as com-
proaise penalty in extrajudicial settlement of the
penal liasilitv. (See p. 13, SIR rec.)

The fects are not disputed, The parties sube
mitted Che case on the baeis of the follewing "Partial
stipulation of Facts": |

“lo That the correét amount of gross

Compensation received L th- petitioner's
branch offife in Zamboanga for the period

& ‘commere oroxer! age tax 1is
P110,452,00 and net F110,392.00 as slleged
in the petition for review, noxr 110 ,30%0.00

as alleged in paragreph 1 of nnwnt'
answery

*Z. That the said sum of FlI0,492,05
consists of the following:
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Bor 1788 10,9040 ¥ 4,549.99 ¢ 1B,499,99
For 1952 1l 0W 0 S,04040 16,19240
For 1003 11,13000  9,4670,00 W8008.40
Bor L904 96000 8,132.00 17,7T32.00
For 1938 12,6040 L7040 B a6 du

Fer 1956

(Jan. to

septe.) DALY  SeMPU6 _15,85 06
Fo¥aL Lhdkatlid

*3. [hat the awounts shown under the heeds
ing 'Agency Fees® consigt of fixed, regulss
manthiv fees receivea ve patitioner's pranch
ofiiéw in Zambosngas trom the following firmer

a, Philippine Hubber Froject Co., inc.
0e Sasilan Flantatien Co., Ine,

€. Basilan Lumber Compony

d, Mangal Dewalopment Leo., Ine,

e, Vakan rlantation Lompany

fo Patalon Cotonut Estate

“4, That the amounts shown undar the heade
ing ‘Husbanding Feee® consist of anouats re-
catvec from time to time b the petitioner's
pranch efiice in Lambeanga, as compengatien for
services rendered to vartous vessels and/or
shipping canpaniess o

"De That the services rendersd v peti-
tionex's branch office in 2 i, whith 1s
heveundsr siuplev referred to as the setililoner,

- for which the "'msbanding Fees' are patd to It
are describec as follows:

The Manils syents of the vericus shipping
1ines, which are reprassnted bv ths petitionear
in the pert of Zamboanga, aotifv the petitioner
of the arrival of their vessel at said port. Un
receipt of this advige, the petiticonsr gives &
wzitten notice to tha Collecter of Customs of
the time of arrivael of subjett vessels Li the
vessel comes froa = fore port, the petiticner
notifies the warantine Officer, the Tamigca! ion
VUificar, Flant wazantine Si{ficar and the Pilot
Station of the sxpected time of argival, it
soustiizes happeas that the setilicner recelves
notfce of change of srrival hoursj this is re~
lawdd to the sbovesenticned gevernment oiffiicers
concerned at their respective restdences, The.
petitioner also notifiss the Mert Filet of the
arrivel hour of the vessel.
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The petitignar cuntacts the shippers
and Snquires from them as to readiness of
caryo, and swen Lnfermatien is cabled by
the petitioner te the Hanila ts. If
the shippers® cargo is not ready, tha pe=
titioner requests the umna agents of the
vessel to divert the veesel o other ports
first, in order to gain time to have the
cargoes resadv, and the petitioner urges
shippars to rush prepiration of their care
goss. The petitiensr then notifies the ste-
vedores of the expected arrival hour of the
vassel and ef cargoes to be loaded. Un the
expected hour of arrival, & representative
of the patitioner is sent down to the pier
to meet the vessel and check whether rese
pective jovernuent officers are standingebw.
In the negative case, the petitioner calls
for them, After warantine clearance has
been accomplished, Custaems and Imaigrastion
officers as wall as petitioner's renreden~
tative board the vessel,

The petitioner ebtains data from the
mtm of thé vessel regsrding carge for dis-
if anv, and informs him of cargoes
tn oe iuhd. The petitionsr prepazes the
inward and outward forsign manifests for
cargoes dischargyed and loaded, for the sig-
nature of the Master, The petitioner also
inguires from the saster whether he requires
anv ship's provisions or cash and inguires
from the Furser as to sedical u?u:mta
of erew members., The petitioner's represen=
tative remains on board the vessel in orderx
to attend te further requirements while vese
sel 1is in port and to supervise the loading
- with the purposs of giving the vessel prompt
possiole dispatch, If the vessel requires
fresh water, the petitioner notifles the
HAsASH anc arrenges for loading of same,
1f ainor defects and oreaskdowns have been
founc, the petitioner arzanges fox the ne-
cessarv repairs to be done. On reqguest of
the laster, the petiticnsr also assists
Emu: o a sight-seeing tour of the
itw.

Upaon completion of losding, the petie
tioner presents to the mMester, 31::' approval
of pavaent, the bills which are for sccount
of vessel. The petitioner then notiffve the
Pilot of the sailing hour and arranges fex
stevedores to release wocring lines.
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After the shilp sails, the petitioner
notifies Wanile igente the time of
anc sstiusted time arrivel at the next part,
The petitioner aled fuinishes the Hanila
agents witlh deta on caryo loaded, bunkers,
fresh water abeard and cdraits of the vessel.
If crew neabers rsaain behind, tha petitionsy
traces them with the asssistance of Folice and
Izaigration eoffficers, and nakes arrangements
for such crew members to rejoin the vessel st
the next pext of call. Thersafter, fur some
of Lhw shipping lines, the petitioner pre-
pares sfowage plan of carge loaded, schedule
ef daily wovement of carge leasding and vee-
sel's port perforsance repopt. Then all ag-
counts in behalf of the vessel for the partie
cular vovage which sre paid bv the petitioner
in behalf of the Manils agents and an agCumue
lative statoment of all disburssments =ade 1s
forwarded to the Manila agents tegether with
the petitioner's coanents of the loading, The
petitioner prepares Bilis ef Lading covering
cargoes shipped and turns thew over to shippers
against Mate's receipts. "

"By That the sorvices rendered bw peli-
tionsr’s brangh cifice in Lanboanya, which is
hereuncer simply rexdrred to as the petitioner,
for walch the "Agency Fees’ are paid to &t ov
the firme mentioned in paragraph 3 hereof axre
described ss follows:

The Failippine Ruboer Freoject Co., Inc,

(FRIC] eperstes a woter launch which makas

- weektly trips from thefir rubber plantation, st
Ksbsealan, to Zamboanga. When the launch
Arzives, Liw petitioner requests the hauling
contractors tc discharge the rubber stocks,
esply gesvline and dissel drums and other items
which are forwarded te the petitigner, Tre
petiticnar receives varicus aetils which are
dropped at the Post Office., Heguisi!ions ree
ceived {rom the FRIC ave being filled and sup=
plies denanded by FHIC are ordered from various
suppliers ir behali of WMIC, These m#u-
are delivered diregtlv to the lasungh bLv the
supplisrs. Such supplies axe iLrveiced bw the
sipplisrs directle to the FUIT and coples thexe~
of are forwarded by suppliers to the MiC at
Kabasalan which issues the curresponding cheeks
in paswent, These cheéks are forwarded to the
petifioner for delivery to vespective supplisre.
Fettv expenses such &s clearance of leaunch thau
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Customs, stationeries, persenal accouats
of staff members, postagé stamps, Inci~
dental expenges of suplovees and other
saall items are paid bv the petitiones
fox the account of the FiliL; and at the
end of each month, an 2ccusulative statee
ment ef disbursements Lk nede and corres-
ponding expenses are reimbursed to the
petitioner v the FLFC pifiee. Incoming
rubber stocks for the PIC are checked
with the verv slips received, and these
ave shipped fo Manila., Transier invoices
are lLasued bv snd forwarded togeéther with
the bill of lading and accompanving letter
te FRFC, nanile, Fawrell checks are ree

ceived from the PN and funds sre withe
drawn frem the bank and forwarded te the
FAFC pv the petitiensx, lhe petitionex
attends to

any and all matters in the nrt
of Lawboangas in behalf of the I, T
petftioner answers currespondenses to FiC
ant correspends Ln their behalf with sup-
plisrs, The patitioner contacts govern-
ment ofifices for licenses foxr PRAFC and
obtagns persits as required,

i .

Co

The “angal LVevelepaent Ce. plantation
is situated at 1, dasglan Citv, and the
petitioner is this sgency in a gi-
ailar manner as the Fhilippine Huober Fro-
Jogt Cosy InGey X X %o

Be

x X x x x

(Some of the sexvices rendered bv the
petitioner for the Phiiippine sulblder Fro-
jéct Co.y Inc, were alsc similasly cendexed
oy the petiticner for the #ther firms men-
tionsd above, )
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f. PATALGH QOCONUT ESTATE:-

TIT r of "the Patalon Cogonut
Estate (FLL uﬂlll.v attended te 2ll pur-
c!u:ﬂ o'f supplies required by the sstate,
:{ such ordexrs of spare parts
:nd ;hnt fon suppliea were, 1‘.! shinped
from danila or Cebu, consigned to the pe-
titicner and :tmd at petitioner®s bodeja
until such time &8 the tfuck of KE picked
up such merchandise, Pawments far sup-
plies bought locally were often made bv
the petitioner, and FCEL retimbursed such
accounts to the petitioner ageinst petie
tioner*s statement of disbursements sube
mitted to CE at the end of esch month,
All mail mafters addressed te the IKCE were

gutd v thl &t the Post
ffice ept st petitiener's Of-

ﬂv
fice until the manager of E called foxr
them, Likewise, the petitioner delivered
all mail from ME to the Post Ofe
fice, ssuch as genefalle not much work
waa ﬁn. for this agencv, the petitioner's
:rmv fee was quite low and the hendling
th!.t agencv was discoatinued end of

*7. That, sside fro@ the said 'Hus-
panding Fees' and ‘/igency Fees', on whicih
the respondent seeks to euvllect the come
aercial brokers percentage tax in gultinn..
the petitioner®s eranch eifice in Zamboa
receives ssione for soliciting feein
on vessels; that on such cummissions, t!u
nmm pays the Gi comnercial brokers®

i X X X

x X x x X

*3. That the correct mmount of commers
cial ovrokers mt:: tex which w
claims toc be due on aforesaid amount of
#110,452.09 18 ¥E8,083,%C, and not #8,276.40
nllv. as demaznded in responcdent®s letter
diuted March O, 1958;

“10, That the aforesaid amount of
¥8,276,40 (corrected amount "being n.m.m
is sought Lo be coliected b
ths petitioner pursuant to Lhe Mh.'lms nf
section 199 in relation te section ]u4 (t),

of the Matiomal Internal Reveaue Code,"

Fpe 1726, CTA l’llo]'
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The issues to be decided in Lhis case are as
follows:

ls Whether or anet the petiticasr s 2 comere
cial sroker ss defined in Section 194 (t) of the Hae
tional Internal devenue Code with regard te the
"sgenc fees® and “husbanding fees® It received from
certain Companiesy )

2« %hather or not the “agency fees” and “nuew
vanding fees" are subject teo percentage tax Lmpeosed
bv Section 195 of the seme Codey and

3. Uhether or not, petitfoner is likewise liable
for the 75 surcharges ancd FILC.LU compromise penalts
assessed by the respendent,

Aespondent contends that in view of the activities
and/or services of the petitiener for which it was paid
“agencv fees' and "husbanding fees”, It should de slas-
sified 2s a commercial broker as defined bv Section 194
(t; of the Tax Cede, On the other hand, the petitioner
clsias thet (t cannot be considered a commercial brokarc,

- The teru "cemsercial broker®, as definsd By Sece
tion 194 (t) of the Matfonal Internal Reverue Code, means:
“{t) ‘Cormercial broker® includes all

producsrs, or Jang -tn, fox
fon or it, sell or hr:ng

sales or of ise ter other
or Lring preposed dDuvers sellers

In 2 recent case decided bv this Court, we made the
iollowing Iﬁlll‘!l!,ll
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“it should e noted from the above
definiticn of the tern 'commersfal broker?
that the zest eseseatiel distinguishing
charecteristic of a commercial breker, ar
anv broker fer that zatter, 1Is that he

ﬂ"j'“l%m'. {Tan Eng “ong vs, Col~
or © ernal devenue, C.J1.A, Ne, 436,
Feb, 9, 1960, cifing Kerr i Co,, Ltd, vs,
Collector of iunternal devenue, W Fhil., 3b
hhn, Heover & Ces, Ltd, wvs, sicliing 39 Fuil.

*X x'x A broker acte foxr another.
X X Xo v the ¢ontrsct of LSxrokeriye o
person Sinds himseli{ to reander u- m-
vm or te de 1:-“1“; in behalf of

pazson, " lhin.
m. HiBXi, P a0,
The Americen Jurisprudence defines 2 hoolexr Limss

“is penarally defined, a Lraker is an
who, ier & coumission ur brokerage
fee, bargains or ecarries on negotiations
in behall of his principal as an intecme=-
diare bDetwean the latter and thizd perseus
in umn:? business relative to the
contractual rights, ar to
th ol.h oi anv foxwm of pro-
pagte, 2 2 x." (Vol, 8, par, 2, A=, Jur,.,

"2 5 x the sele function of the bxoker

is the negotistion of contrects in Sehalf

of others, and the duties of his position

reguire hia to deal rerely with the cone

parties, rather than with the pro-
to which the contrect relates. (Vel.
) mi 5. h MO. 't ”2.}‘

From the records of the cage, we find that there
is ne guestion that the petitioner acted as a broker
tor the difterentl fizms 1t represents. Fox one thing,
it undextakes for its clients the giving of notice to
the CGollector of Customs, and in the case of fevetgn
vessels, alec to the uuarantine Ufficer, the [mmigrs-
tion Cificer, the Plant (uarantine Officer and the

Pilot Stetion of the time of arzival of vessels. It
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#leo prepares and accomplisims all papers pertineat
to the unloading, loading, slearing and sailing of
vessels in behalf of its c¢lients. Likewise, It per-
foras for them all transactions necessarv for supplv=
ing or provisioning, snd/or repairing of the vessels.
All zequisitions are invoiced in the wame of the firms
and chargeabls ts them, not to the petitiones, Dis~
buréenents from funds advenced by the petiticner fer
f' compantes are all for and In behalf of the latter,

In all the various services which petitioner extends to
its clients, there io no ingtance that it asts for fteeli.
Thus, we come teo the fnevitable contclusion that it is a
commercial broker withln the purview of Section 194 (t)
of the Tax t-'-odocj

In connestion with the secend Lssue, the petitionex
claims thet the services ifor which the "agensv fees" and

“lusbanding fees" ware pald, do not constitute commercial
brokerage as defined in Sectien 194 (t) of the Tax Cede.
Petitioner bases its contention on the fact that the
monthly sgencv fees remain the same and fixed regardless
of the amount of erders or purchases aade through peti-
tioner for snv given month, thus, thev partake of the na-
ture of retainer's fess ox salaries Lo the petitioner and
thereiore are not taxable under Section 195 of the Tax
Code.

section 199 provides:
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resl estate, commercial cudtous and in-
aigration brokers shall pev 2 pexcent

8ge
tax equivalent te aix E m of the
SECSS XX Xe

“The pecords kept by said brokers
X & X may be used as evidence te detore
mine the amount of the percentage tax due
from them, and the Collector of Internsl
Hevemie savy assess and collect Lhe tex

due on the gompensation or ngiﬂu
earned in accordsnce with u Tec

“In anv ¢&ss, the amount of the '
W of gald bro t‘i
X x x shall bs repor quarter iv withia
the time utuhlnm for thl othor ymaxterlv

reports of sales and rec~ipts.* (Undexe
scoring supplied,)

The question now arises a3 te whethexr or not the
"agency fees” and "husbending fees® fall within the
meaning of the teza “compsnsation® as used in the afore-
cited section.

"iCompensation® is rotun which i
given for souet else; in othexr werds,
3 consideration. |Searchy vs. Crow, 19
Cal, 117.) Fayments -ut in whatever forn
fn constderstion of mvlcu rendeced
euutmu compensition., 5S¢ Lt was held
that the f-ll-:l.nn cm.t;tutod erp-no
tion: fees (1 Buras vs.
Comm, 31 ¥ x :. x | See Formie
leza, G_nt-'m ﬂ the fonal In=
ternal Aevenus Cm, Vol. II. Po ?‘T,.

“The erdinaxy meaning of the ¢
‘compensaticn' as applied to diu-;: ie
remuneretion in whalever torm it mae be
given, whather it be sslazies amd fees, or
both combined, State ve, Sland, 136 F.
"7. ”. 1 Kan, lm’l (d“ Vol. 5. Joxds
& Fhrases, P. 300, )

“The term ‘compensation®, In f{te’
ordinare ascceptation, applies not éalw
te salagies, but to nupuuq.m b fees
for apecific sexvices, x x x see Woxds
& Phrases, gypre, p. 202).

2
~2
<
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*“The word ‘calap--* signifies the
periodical conpengation dus to men 4n

official and cther situations; the word

is derived from ‘*salariua’, which i3

iroe the word 'sal® (salt), that being

an artisle in which the iosan soldiers

were paid, While the term *salaps® In

its orfiginal snd striet sense significs

8 fixed compensation, it is frecuentl.

used in our Constitution snd laus ae

the equivalent of "compensation®, Hew

nolds vs., Rewnclds, %8 P, 20 660, £851,

14 Gale Appe %6 481." (Ctited in Words

and Phrases, SURDCE, pP. U2, )

It could be glaaned fros the above definitions
that the tera “compensatien™ Ls broad In its scops as
te include all kinds and foras of resuneration; yn,
“foes" and "salaries® fell within tts meaning, FPetie-
tioner®s clajm thet the "egency fees” and *husbanding
fees" it received are ¢f the neture of reteiner®s feoes
or sslarfes and thervfore not taxablee is untenabie,
batause in whatever fore thev were received thev nevere
theless constitute resuneration for services rendered,
Hence, thev fall within {he purview of sectiion 190 of
the Tax Go@,] :

V I all provadilitve petiticner believes that it
is exempted from the brokerage tax bscause of the proe
viso found in Section 134 (t) of the same Code removing
from the meaning of "conuercial vroker” the followding
"X X Xo importers, manuiactursrs, pIed ueers, o OO
iids ewplovess, x x x," letitioner cannet fall under
anv of the sbove categories emcept perhaps under the
terw “pona Llde esplovees®, Howsver, "Rong iide ew-
ploves® has been construed thus -

371
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/ . hﬁ‘ [igé emplovee 19 ane whe
works oxcilusivele far one pereon or fira
anc who hus no office or place of busie
ness oi his own and whose activitias are
under the exclusive directién and centrel
of the person or firm uplc--i.ng hia,
*ﬂm\j. ﬂnln z l' -i’.ptc 1?. 1 :ﬂ', H:ulla
dth &, 1940, l’aiu torwilena,Comment axles
gn the hatiomsl Internal devenue Code,
Vol. 11, pe 764,)

desed on the above=-quoted definition which we
find te be resgonablie and agcurste, it is obvious that

the petitioner is not » pons fige *wplovee of the firms

it repressnts, thersiore it does not iall undesxr the
exception provided for in Seciion 194 (t) of the Tax
Code, Hance, the asounts it received =»s "zyenc~ feas”
anc 'Mab&ndm,\ fecs” should be charged v commercial
brokerage taxe

In connection with the surcharge, Ssctien 183 (a)
of the Tax Code provides:

‘Sec, 183, Pawment of percentage taxes,~
(A] In generals x x x x

*1f the percentage tax on anv business
is not paic wilhin the tiwe prascrised above,
the asount of the tax shall »e increased by

tuenty=five gq;m. the increwent to oe
a8 part ot thf‘fn. 4

The Su Court in interpreting esad zonstruing
the abovrfnmion safds

“In thig instance the law directs the
collecticn of “Un suzchirys, snd this we
held te be mandatoxw on the Gellector, who
has np discretion on the wattes,” |see
Aspublic of the Fhilispines, ve. Lugon Ine
%;g:'r?al COrPay Galls KOs L=T992, Ust. X0,

L

"x x x This provision is wandatexv.
It confers no digscration on the Cellecior
of Internal Kevenue, That ofl{icZal maw

-
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not diaregand the law and substitute

therefoxre nis own personal j L.®
120 Lim Co Chiu ve. Posadas, 47 Pnil,
6C o 4&3—4&3.JJ

Thezefore, the petitioner (s lisble for the _
286 surcharge Laposed bv the respondent for faflure
to pav the percentage tax on its broker's fees within
the time prescribed b+ law,

With regard to the compromise penaltv of
#200,00 sought to be collected by the respondent,
the sule Is settled fn *his Jurisdiction that the
same cannot be impoged unless the taxpaver agrees.
Cur Supreme Court rulsd In one case that:

‘Coniprosise implies autual 3goes~
ment between the parties invelved in the
Compromise, Una party cannet exact froa
or fmposs upon another s compromise.”
(Ssa Colleclor of Internal dsvenus v,

'U;E.T. 3 ﬂ. Hﬂ.a ].“‘11:1‘ B llm} Leve
oy 1986, ) -

#ance, the compromise penali. should not 2e im-
posed on the petitioner, |

I VIEW OF ME ABOVE FLOLGS, petiticnex Xuenale
& Streifif, inc. is hereby cddered Lo pav +8,7035.% &8
comnexcial Srokers' percentage tax, lnclusive of the
2% surcherge for late pavment, on the asount of
PLICASPLE received v It as “agency fess” and “hus~
banding fees” during the period from Janusry, 1991 to
September, 1956, Hewsver, the petitioner can mot be
compellied to pav the compremise peaslts of F500.,00,

W
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With costs sgainst the petftioner.
S0 CADERED,

Manila, Jeptember 22, 1960,

- WE QUIICUR:

Fresiding Judge

Associate Judge



