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ERITE RTO DVID, reting 4(
Coseissioner of Custoes, 5,7

Hespondent,

BECIsION

Tiis is an appeal by tie petiticner (sppellast) Seure
Isport snd Export (e, imc,, (hereafter referred tc as Saura
Cospany, for btrevity) to reviecw the declsion of tio (ouuiee
sioner of Custens dated _epteaber 28, 1984, deying tie re-
quest of the Saura Compary for tre religuidation of ite lsm
portetions under Entries ¥os, “5186, 65035, 71085, 71420,
75052, 75053 and 75101, séries of 1950 and Nes, 360, 1971,
7608, 14342, 14358, 17985, 23°87, 23990, 30570 asd 30421,
sories of 1951, and for the ;efued of ©3,500,82, as alleged
overpaysent of eustoss duties t.ereon,

The Pollowing facts 'ave beon ssteiligued by the pa-ties,
The ‘swa (ospany is a P ilippine eowperation engaged in the
iaport and export busimess, Diriag the years 1950 amd 1951,
it isported several shipments of nuts and bolts from Japan,
wihich ware degls red for cus‘o: s purposes under the afere-cited
soven (7) emtries im 1950 and temn (10) entries in 1951, or a
total of 17 entries (par, 2 of corplaint and answer, respectively).
e elesrance and withdraval of tiese stipsents vere -ade ty Jose
De Mia & Co., acting as Sustons Nroker and in behalf of Saure
Coupanys The usual “eustoms entry forms” and "isporter's deela-
ration” covering esc of the snlid shipment were prepared 'y said
custess hyoker and duly filed with the ensbens anliesition, fn
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DECISION w !
CoToA, CASE HO, 37 "

g e

wideh the mits and belts were ‘eclared wnder parsgraph 37 of
the Fuilippine Tariff Act and dutiable at the rete of §2,00
(r4.00) fer svery 100 kilos. '
Sgurs Company prossnted as vitasse, Mr, Folicarpio ¥,
“romes, license cuitens Lroier and Assistant “anager of Jose
n.mu...m—-mmnm—;cmm,
In proparing the ¥atry forns (eustoms fora fo, lled) corres-
ponding to esch shipment, Mr, “runce stated, that he filled wp
the eolumm of the form entitled "Gross vei ht", by placing
Mﬁ"#ihﬂhﬂdﬂlﬂﬂh
in cese, Nowever, e left blamk the mext ecolusm under the
tesding "Putiatle eight”, In bis testimeny, !T. Mremco stated
as his purpese in leaving unl!lled the colusm for “lmtisble
Yelirbt™ wes to allov t ¢ customs sppraisers te determine and
fill up the correct figures thereunder and alse to avold pose-
ible fines and pemalties wiieh might 'e imposed by the lurcem
'ﬂm—hmd-muﬁﬂm
woight” 1f go declared, Uevertheless, im declaring the duties
due on esch shipment, the entries shov that the evmputations of
Ssurn Company were based urom Lie declared ‘groses weight”,
Hamce, the amoumt deposited for duties wit: the custoss suthoriw
ties by Seure Compeny upem the filing of eseh eatry was in an
ansunt equal 80 $2,00 (P4.00) computed upos sueh declared grose
walghty, A3 IF the “gross welght™ was the “dutiable weligit”, W
“gve examined the emtry forms sade asvailable to us and wo “ave
noted this proecedure folloved Ly Saura Company's treker,
Ve observed, however, that as re ards entries Nes. 75053
end 75100, series of 1950 and entries Nes, 360, 7608 and 23987,
seriss of 1951, the declered “rross welghts® could met have beea
tased upom velrhts in the imvoices, tocuuse these ‘ocussnts vere
r W L
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CoTeld, CASE W3,

"’

mot filed with the entry forms at the Sime of entry, but ealy
subsequent thereto, Om the other hand, emtries Nes, 66035,
71055 and 71420, seriss of 1950 end entries Nes. 14342, 14358
and 37570, series of 1951, were filed with the eerrcsponding
invoices and the informetion om met weight must have beem aweil-
atle st the time of esntry,

It appears that at me ti=e before the relaase of the
marehandise from eustons custody, ¢id the custons suthorities
question the procedure of filing the emtry followed by the
petitisner's broker, that ias, duties delng eosputed om the
tanis of "gross weaight” declared, /‘lso, neither did the eus-
toms troker request that the net weight of esc: and all of the
eases of the nute and bolts be detersined sotuslly, by weighing,
Of vourse, agco ding to ecustems procedurs, tefore the merehan=
dise vere releassd to the petitioner, Seura ‘ospany, the met
wvelght of a portiom of each shiraeat was determimed by e
mm—“,uﬁml-h--t'
wights duly noted on the entry forms or in seme report at-
tac'ed thereto,

These entry papers or forse wer- thereeft:r eoursed
througt the liguidstion division of the Dursau of ‘ustona,

In the aseertainsent of the duties on sseh entry, it is im-
partant to mote that such determimation by the Collsctor of
Custoss (or the liguidation division) ves based upon the "dee
clared or emtered weight”, wtie> was also the grsss weight,

and mot en the returm +f welghts by the examining officer mor upom
the met weights aypearing in the ccasular or commereial nvoices,

Te {llustrate and understand very well the procedure fol-
lowved by the parties in eact instance, as well as to prowide ihe
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othey facls pertimest to e custoss entyy, W are summerising
below the data obtained fres twe (2) typical emtries:

CuTohs CASE N2, 37
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DECISION =
CeaTole CASE NO, 37

8w

Upen Seing informed of the procedure af the liguidation as
outlined here, Seura Company, b its letler dated urek 30, 1954,
ond addressed to the ellester of Customs recuestsd fer the ree
liguidation of the entries iuvolved ia tiis ase and asied fer
the refund of £3,599,0), alleged to have been overpsid eustoms
duties on the iapertations of muts and belts (‘anex "i%, Con=
plaint), This request was denied iy the Cellecter of Custems
of the Pert of Manila, in his letter of Septemier 2, 1954 ('a-
mex “C*, gamplaint), stating as grounds therefor, that the eus=
mm-mm-umuumm/
declared ty petitioner's broker, sad thers Lelag mo writtem re-
quast for the wighing of the sutire iuportation, the duties
wore deteruined &m the computatlions of the dubies deposited om
the tasis of "estered welghte", .

Om Septesber 16, 1954, Seurs Cempany sldressed a letter
(Awmex 7%, eomplaint) to the Cossissioner of Customs requeste
ing the latter to reconsider Lhe aforesald ruling of the Cole
lector of Custems. In a letter dated Septesber 28, 1954 (in-
nex "i", complaist) the respemdeat, (omxlssicasr of Custess,
denisd petitioner's roquest to review or modify the ruling of
the Cellestor of Custems of iomils, substantially restating
the grounds previsusly pressated by ths latter, This latter
ruling (‘amex ‘B", cosplaint) is mow on rveview by appesl of
Seurs Cowpany im the g:use at Lar,

it this jumeture, we o.ss¥ve that no complete informe-
tion on Satriss Nos, 65186 and 750532, series of 1950 and Sp-
tries Nos, 1971, 17995, 23990 and 30621, series of 1951, eould
te sscured as the respondent (ommisslener o Custons tas failed
to prodves befere ar during the hesring of this eses, the accom-
plisbed entry forms sad otier portiment pspers on the same,

- | 23
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DECISIN -
Calohe CASL WO, W

This situation is eomsidered depleratle, censidering that the
determination of whether the asgessmonts of duties mmde by the
Collsetor of Custons is esrrect or mot, esuld primeipally, if
mot wholly, be obtained only from the recerds of the ‘uresn of
(ustors, m.-ﬁ-“hm.“dlﬂ‘h
the failure is due o petitioner's srror in stoting that it was
of series 1951, vherass upon the presestation of the svailatle
papers tharete (‘eesipt and Inwedce, Fx itdte (=l amd (=3) It

appenrs that this entry is in fact of the 1950 series, Conse-
quently, the illustrstions showm m'ove, huve been pieked out

enly frem the entries vith eomplete reeords, te wit: Emtries

R
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vised doinisur-tive Code, partioulsrly undoer -
'mmm----;mh |

return of welight . . + « « wpen writlen sotice of
“hhw.lili- 4

wiloh say be cerrecied std modlfled 'y Lw Collecter of ustons

under seotien 1243, devised ‘duinistrative Cods, "glilia ong

{11 yene after sarmat of the dulies.  On the other “and, res- |

pondent saintealns thet thls fo & vsae siloh falls squarel; under

section 1370, particularly =

. — e 1
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PCISIN -
C.T.4, CASE X0, W

ole

in sy elvil satter woersty liability for dutics
'bgl.!".‘““mn.nig'

azainst voich s "writton protost® ghould be mede by the isporter,

as the party adversely elfectad,

i revi-w +f the eweh.nge 2f letters betueen the petitisner
and the customs sutheritios (see ‘snexes *B%, “C¥, "0" amd "8%,
of cumpluist) will show that the ultimate dlspute in this case
is vhether the duties ghould be comuted and Liguideted on the .}
basis of (1) the "emtered ar deglared weight" upem vhich the
estimeted deroait of duties vere eosputed by ‘aura Cospayy, er
(2) upon the met welight of the merchendisze as found wpon verie
fication iy the exasining officer of sone portios of the shipe
went or as appesring on the imvolees or other Jogusenta sube
mitted Yy “oure Cospany im its entries,

We balleove and o bold that this dispute 1s sare of &
quostion of law as te L2 ~ste of duly and the corresonding
sseortatnment of the "Lisbility for dwtise® ratier then o
www-wummqu
A samifaet cloricsl errer 15 =

larity between the Custons ‘av of the United States (Title 19,
TeSelols) amt our Customs Lw (Cuspter 39, lev, du, Code) and
as an aid In the spplieation of our law, we beligvs that pers

tinent jurisprudence in the lsited States mey be used as mn sdd
in the somstruction of the rules we have,

- 26

il e e ——

ceca B

e . osa ke

il

i



DiCISI N »
CeTol, CASE N0, IV

e

(mmr-muhmmmmm
tretive Cads, are thoss whie. sust b- both elarical sod zanie
fest and invilving "lsbor met requiring origimal & ougit®
(17 Cude 637, Yordmua ve Usds 160 Fed 200), On the other
hend, sinoe ther® was 80 arror im the weighits as reporied er
returned by the exasiniag officar, imstead that the uwetien
hore 1s which of the weigits avallatle should be emplayed for
the purpese of computing toe dutdes due e eash s'ipment, t9is
Ssave clearly falls withisz the detersimetion of the rate and
ampuat of ‘uty end the liatility twrefor contesplsted 'y see-
mmmmm)

Ee tiat a8 1t mpy, sasoning tiat the Cellecter of Lustons
ssxitted an errer in the liguidetion by ualng tie "wrong”
welghts, t:e rec.est for religidstion theres! is sddresesd
always to the discretion of tre (elleoter of (ustoms (see soc-
tions 1283 end 1300, Bevised d=izigtrative Code) to ewereiss
~ wooh power withix a limited peried, Siculd the Collsctor refuse
to relicuid:te the sstry, “ovever erronsous the liquidetion say
bey the proper. und only ressdy sf the lmporter is ly "protest’,

[ smmeun Laciiskians a2 cistineisad Cro |
that hﬂﬂ.ﬂ%

o (Aefle
Yo soe, 151, pe 22),

"inder provisies of Tariff lel
" Wﬁr‘ﬂ:‘i" ¥l



DECISIN »
CoTehe CASE FO, 37

. 90 %’ Tolalele 38, 1001

m -1514, Jud, Code, secn,
Corporvtion v, Dupning, 171 7

ln,muuu:.:.m. Iy pe 1096), (uader-

izoppliestle to the rigivel liquidetion, the Jatier was sube
jeot to protest snd shnld hewe een protested in due Lise,
unless the party was willing to walve its righta, Por lack
of protest, the origisal liguldstion vould Lo deeped [laal
and seespte , and the Cellecter of Custess wald be without
pover Lo eause an alteration of the swse (‘atssd Javhstss &
sord w, Haangnd, (1931) 55 Puil, 909,

Cur seotisn 1371, ievissd &xiulstrative Code, “hich
provides for the exclusive charneter of the resedy by FUOTHAT,
states —

“hee. 1371, s 5

] - 1 _ Tkla f wrrer
iz the sasmer ited in seetien oze thiisand three
undr 4 «®  (wnlerlivdag ours)

That the “pretest’ is L'e ebly resed; opan to sn imperter, vho
dess not agree to the final liguicetion by the cllester of
Customs Lo the aswessoeut of custoss Jutiss .as lemg ecn re=
cogaised, tial the precsdure in custons practice is n: longer
open tz gerievs deubls.

e e o e — e
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Caloke C SE WO, 37

152 s

8, z LM soo alse Cearps 1, Varrea
Corps ve VoS, (1938) 54 P 20 597, cert, den. 304, V.3
572, "2 1. '@ 1537). (underscoring supplied)

‘an,

It bedng stown here that 84e enly romsdy open o the ime
parter, leurs Coupany, is by PROTVST, the guestion iz vhether
the petiticuer ‘ad eosplisd with the mtatitory -e-uiremswts of
FHOTOSL, Firetly, it is very doubtfil 4T the letter of Suum
Conpany of lave: 37, 1954, Pie: containg & petition fer yefund
of sllaged owerpais dxtlas, sovld te trested as » protost, come
sddering ."a! the save covers saveral entrias and &2 not contadn
the royutsites of seetion 1372, Fewised 'dnirigtetive Code, whieh
among sthers provide that {t sust be limited to only e 1iuie
dation,

"Bec, 1372, lovaosnd ggope of TrotgEfe= o o

A8 s 58 F e "8 8 ss

i 5§ A

il'tﬂiii_ﬂii

thereta,

Aecording to perugraph 177, Customs iduinistrztive Order No, 362,

deted Tovember 28, 1939 (Ex»ibit 12, respondent) whieh ‘mplesents

sections 1370=1385, Navisad Ma'sistrative Code, = protest mst

ptate wit! partielerity She antry and basls of the protest,
Foo29 %
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DECISION -
CeTohe CASE B0, 3T

-lle

Seresver, t.n ciher requiresents of sectin 1372, Rrovized ‘de
uinigtrative (pdo, as implesented Yy C,°.0, Mo, 362 must be
complied 30 that %L+ seme may 'o congidered as a protest,
wrhe petition for refund of excons pald om

sscourt - the erroneous licuidetion of Ve ine

perted meretundise osunst be consldered as n pro=

test beco se they do 5ot comtain the veouisites

of seection 1372, Adm, Code,* (Mateul “wwhaton 2

Hopd v, Fumsond, (1971) 5% P01, 999),
Secondly, we rote that the lmporter "as failed to fils rrotest
vitrde the thivtyedey period sfter peyment of dutios preseribed
by seotion 1370, Beviged Adainistrative Code, The fact that the
fmporter has failed to file the necossary protost dthir the
pocded provided by law, wo btelieve that the cntry > entries in-
volved here, would be doened conclunive and Finel st orly .0
ageinst the 'mporter Mt alse as regnrds the govermeent, o that
the Gollecter of Customs may not alber the seme, 'n faed, this
th . rty=day peried cannot even ‘e extonded by the custans o thorie
tles,

"It s necossary in evory ease that the

be msfe within the eud &
or stalutary paried was

terninated,
® 8 B & & B 8 & @ % "R 8 8 & B AW 8B B & 8 @
a¥vYes: mo pousr to waive the
statito:; lindtation has been conferved on amy povern-
memtal offleer,” (25 C.1.2, 323)

"Hald, that sectien 514, Turiff et of 1930 (29
lUeSelaty mma, 151L) 1s tie en'y provisies of the stoe

:uuﬂthhhlu. ~n::ut|r

period, v
alted 1957 Anva, . lﬁs} (underscoring supplied)
In passing, mention is sede of tie fact thal the “protest®
in eustoms lav should not be ecmfused witec tist foreerly Poquived
' 30 #

-
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DECISION -
CaTsl, CLSE RO, W
-1 -

in secticn 1579, ivigsed duisiotrative (ode (mov repealed) re=
garding pay=ent of & tax under pretest”, whigh remuirewnt wvas

somitted iz sectien 304, Witiosel Intermal Meveowe Code, The

tern "protest’ ia customs lav, refers sersly to the plecding or
"sotice is wiling® filed iy the luperter with tie Collsctor of
Cuatons to eontest the declision of the latter luov lving te liae
bility for dutiss (see U,5, v, WeCey, § Ct, Cust, 'ppeals 264y

25 U.7.8, see, 161, p, ME), It sy rate, e foot thatl the pre=
tost is no lomger required by the Tex Code Ls vot neces orily s
fn Custoss ey, the twe lavs being provided by totelly distinet
bodles of rules,

7 1% wight e argued thut tois “eurt sheuld net resert to
the tochnlcd ities of custons procedure as to doprlve the tame
pager of oquitelle resedies and righta, Towewsr, Lhs csse at
tar lowives ¢ sull agninat the siate for tiuc reecovery of alleged
over=psi! eusions dutics, !t is recognived that wmless thers is
a clear grast to the csurts o hewr sueh scits or actlisns, L'
Court fa without Jurisiietliss %6 :sur snd ‘etersise the subjocte
satbor, In parsittiag sus’ sults sgaisst the stote, Congress
kas plonary power to preseribe e rege . runsats or comdit’ s
precodent snd procedure for the sams, an! considering thst theee
procesdings are in dorogation of saversign sutiopity, striet
eospliszee of sush reqeiremsats must be o.ssrved 'y tw parties,

B e —r S SEeS J
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We find it no longer neosssury to reselve the last issue
eongidering thet this sourt say wot validly emtirtain tho ques=
flon of propriety of the ollsctor's motion in t'e liouidetien
of the dubiss in Lho corresponding entries filed by petitioser,
in view of the atssnee o o valid protest filed by the ilsperter,
Revever, it =it be wll to pass upon the procedure esployed
ty the petitioner zs regards the filing of its ontries, iinee
the importer cemputed the dutiss oa tie basie of i%s declared
wels ts’ and comsidering that 1% tiem beliaved that he “Gutiaile
weighte were the “net veights®, 1t seted 1% IP such “deelared
vaighte® were the propor "dutialle weiphts®,  f s= the luperter
Shen bellieved toat the MMMMI-*
restness, tia petitiover snould have swercised the riet and
proper step prese-ibed f» ssctlion 2, imle 13 (k) of the Pilipe
pine Tariff et of 19798, vhich gtatees thet -

Glomttaciod S0 sith swtinned setiatis veight o

e o o ond shall file with the collectsr of oustoms
»  prier to dalivery of ti0 pockages degignuted for

enx' petion a witten ‘iilw-
Uaroloy ¢ o ¢ o « it hultmm

to esuse sreh actun]l uedghts o gquactitiss to e as~
earta . ped”,

If tuds step vas Laken Ly the lmorter, parieps ("perhape’ Lere
1o uaed advisedly) the full deterzizs fsn of Lhe weights veald
bave been tekem 4y the Callectar aml wecld hawe avoided toe pro=
st lasue, The loporters are .ell au,re thet it Is not secos-

3232
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PECISIOY -
CeTora CASE NO, 37

-if=
-:ﬂ‘mhlll sxpcloatior ol the shipuemts should e cndertaken
for on the cbier and, parsuust 40 sedd fule 13 (k) only a Sest
otnn tabion i or may Lo led, ane under scctiom 1276, isvised
‘dudeipli stive Lede, wmlews Lhe eslisctor ob ervise deess seces-
;q.thm“hﬂ--bh‘ﬂMMH
of every ten packeses” luported, whlo: was tiem done im the pro=
sunt gase, f-moe, it sppesrs as theough toe allecter meraly ate
cepled thue Geelarad volghts of tre lmporter «Atiout golag Pore
ther, there appecring =o reason that s highsr duty nay le due
Yo gove:n ent,

&% shie point, we wiss to peimt out thet Entyy Mo, 360,
series of 1551, epears > heve tesm marked vith “Teatative 15 e
dation”y o0 thei p Fousnt Lo sestion 1295, Fevised '‘dninistrative
Code, tie sume Lo swbject te frture »r fival adjustoent, theve
appesring no imdletim that it had ‘een clresdy finally ligui-

date:, enoe, lhe maiter beimg still preseture for conaideration .

\y this eourt, the fimdings hersin oo wot moply to this particular
eatry, ilsevise, in view of our sheerv:tions snde proviously ss
regeria intrics ios, 65186 amd 75082, ssrics of 1950 and imtries
Nos, 1971, 17965, 23490 and 342L, series of 1951, the rec:pds
of wie! ‘ove not been sade available Lefasre this Court, our
findisgs as to the propristy of protest omder seetion 1370 or the
errore under seetion 1300 eampot be detersined, snd ‘n fairness
3 the petitioner, no findings thereon are hersuith mado,

in esselomion, ve telieye and o hold thet =¥ paareet
to ‘mAries loa, 64035, 71055, Ti420, 75 53, amd THAL, secles
of 1950 ani “mtriss Nom, TAOU, 14342, 1435%, 23987 and 37570,
series of 1951, the licuidstion of sooh eutries easnot be distwrh,
tiere being no valid protest filed by Jeurs Cospang, in conforaity

g‘ i 33_,_;___ . .
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PECISIN -
Colehe CASE HGe 37

o ll e

Wit sostiong 13711372, lnclusive, devised d:'nistestive Oade
to contest the lagality of the deterzimstion of the duties there-
en, However, as regards intry fs. 35, series of 1951, the li-
quidation of Lie soue being “tentstive” considerstion thareof
herein cocld mot be rade oad the petitioner Suwre ovpany oy
taks the vecesan'y slteps in relstisn tharets, = ould the eir-
susgtances alrewdy warmant ir aceoriante Ath levw, Por leck

of sulficient basis, the ollector's setion on Untries Nos, 65186
and 75052, serica of 1950 sndé ‘mtries Nom, 1971, 17905, 29590 and
30621, serdes of 1941, canuot be reviewsd by this Court st the
prasent,

FOR ALL THE FOREGOIND, the ruling of the respondeni ‘one
misgioner of Customs with respect to "mtries ‘es. 67035, 71055,
T1420, 75053 and 75201, seriss of 1950 and mtrion Noes, TE0R
mmm-ﬂmmdlﬁlhmﬁuﬂ
end the cownlaint for the religuidetion of xald emtrie: spd the
refuné o' the dutles portinest therets is -ereby Hsxissed, Mo
thermore, t'e ling of the respenfent ‘ascissionsr of Custoss
vith respect to intries Nos. 65196 end 75052, sevies of 1950
and sutries Nos, 30, 1971, 1798, 23090 and 30421, suries of
1951, is disnisre’ without prejudice, all with essts apalinat
potiticner,

80 =Y RdDd,

fenila, ilippinss, ‘ugest 22, 1955,
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