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PECIZION

This is a petition to review the decision of
respondent denying petitioner s claim for tax
eredit of the sum of 48 302.00, representing com-
pensating tax pald on its ifmportation of certain
sachinery, spare parts and/or equipment.

retitioner, a domestic corporaetion with a sugar
central in Nasugbu, Batangas, is engeged in the
mamufacture of sugar, aleochol and yeast out of sugar
cane. On May 22, 1963, it filed with the Board of
Industries an apnlication for tax exemption under
fiepublie Aot Ho. 3127, which authorized the exemption
of besie industries from the payment of certain taxes,
ineluding compensating tax. in respect to importations
of machinery, spare parts and/or eguipment to be used
in the industry (Pars. 1 & 2, Petition for Review,
admitted in par, 1, Answer),

(n various importations mede by petitioner in
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by 4t in respect to the importation of machinery,
spare parts and/or equipment found te be directly
and actually needed and will be used exclusively by
the said industyy (Exh, B-2, p. 9%, KR rec.). Under
Seetion 7 of the said law, the exemption retroacts
as of the date of the filing of the application,
Patitioner, in a letter dated October 30, 1965,
informed reapondent that its application for tax
exemption had been approved and claimed tax eredit
for the sum of $294,705.00, paid as compensating
tax on its importations (Par. B, Petition for Rev-
few, sdmitted in par. 1, Answer). In g letter dated
May 12, 1966, snd received by petitioner on May 23,
1966 (Par. 9, Pot. for Review, sdmitted in par. 1,
Angswer), respondent allowed a tax gredit of only
P2h6,403,00, disallowing the sum of #48,302.00. The
basis for the dissllowance is that the claim for
tax credit for seid sum hed alresdy preseribed under

Section 309 of the Revenue Code, since the claim was
f1led only oa July 22, 1965, or more than 2 years
from May 29, 1963, the date of payment (Exh. H, p.
249, BIR pec.). On June B, 1966, petitioner insti-
tuted the instant petition for review, guestioning
the legality of the denial of its claim for tax
eredit
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The issues raised are purcly legal, to witt

1. Whether or not the right of
petitioner to :lals tax credit for the
sum of ¥8,302.00 has already pre-
seribed; and

2. Whether or not the right eof
petitioner to enforee its claim by
judieial sction has preseribed.

The provisions of the Revenue Code relied upon

by respondent to support his stand denying the elaim
for tax credit provide:

t or pr H..i.ll-

tained in any court Tor the recovery

of any national internal-revenune tax
hersafter alleged to have been erro-
neously or 1llsgally assessed or gol=-
lected, or of any penalty claimed to have
been eollected without authority, or of
any sum alleged to have been excessive

or in any wmanner wrongfully colleected,
until a claim for refund or eredit has
been duly filed with the Commissioner

of Internal Sevenuej; but such suit or
;rﬂﬂd!n! may be maintained, whether or
not such n_.nﬁnutr. or sum has Deen
pald under protest or duress. In any
ease, no sueh suit or gru«di:} shall
be begun after the expiration two
years from the date of payment of the tax
or penalty.
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The anthority of the Commissioner of
Internal Revenue teo credit or refund
taxes or penalties under this seetion
ean only exercised if the g¢laim for
eredit or refund is made in wri and
filed with him within two years
the payment of the tax or penalty.

Respendent argues that the ._u_!- for tax ecredit
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and the 0 to enforee the same were filed beyond the
two-year preseriptive period of secticns 306 and 309
of the Tax Code, the claim having been filed cnly on
July 22, 1965 and the suit instituted cn June 8, 1966,
while the tax was paid on May 29, 1963. Petitioner,
on the other hand, maintains that Sections 306 end
309 aforesaid do not apply to the case at bar and

in support thereof eites the case of Muller & Fhipps
(Manila) Ltd. v. Collector of Internal Hevemue (G.R.
Ho. L=1069%, March 20, 1958). In the Muller & Phippe
case, gunrs, Muller & Pnipps dmported in 1951 and
1952 Kolynos essence, powdered soap, and caleium
carbonate for the manufaseture of FKolynmos and paid

the advancs ssles tax thereon upon their withdrawal
from customs eustody. Decause of lack of psckaging
materials, petiticner was not sble to use all of

sald raw materials se that 1t shdpped baek to its
supplier in the United States the unused materials <
to prevent their deterforation. Petitioner filed

a claim for refund with the Collector of Internal
fevenue of the amount peid as advance sales tax

on the re-exported goods. The Colleetor denied

the claim for refund snd upon sppeal to this Court,

we dismissed the case for lack of jurisdiction on the
ground that the suit to enforee the claim was filed
beyond the 2-year pericd prescribed in Section 306
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quustapcos gonparable to the reexportation in the
Muller and Phipps case. By the same token that Sec-
tion 306 §s not applicable to the Muller and Fhipps
case, the same provision of law iz not applicable to
the present case. .';_+
In line with the doctrine in the Muller and

Fhipps case, the law arplicable to the present case
8s regards the time to file the suit for refund is
Section 11 of Republie Aet lio. 1125 and not Seetion
306 of the Revenus Code. In this respect, it appears
that when respondent denied the claim for tex credit
in his letter dated May 12, 1966, which was received
by petitioner on May 23 966, the right te enforce
the claim by judieisl aetion accrued., BSince the
petition for review waes filed on June 6, 1966, or
only 16 days from receipt of the desision deaying the
claim for tax credit, the same was seasonably filed.

r._;"ii- find no merit in respondent's pretension that
petitioner's fatlure to file his= claim for refund
within two years from the date of payment of the tex
in accordance with seetion 309 of the Hevenue Code 18
fatal. In the Muller and Fhipps ease, the Supreme
Court held that the preseriptive period for the filing
of the suit for refund of tax payments provided in
section 306 of the Revenue Code in cases of ifllegality
- or error in the eolleetion iz not applicable to cases
vhere refund is based on supervening circumstances.
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Since section 3109 slsoc governs taxes erronecusly or
1llegslly received. by parity of resscning the pre-
seriptive period in svid gectien canncot be applied to
ecages involving claims for refund or tex eredit due
tg/:nplrv-ning ciE;u;;ti;tes as the case at bar.
_¢¢f¥§ our mind., the prescriptive period for the filing
of clsims for refund or tax credit in supervening
eircumstances should be counted from the happening
of the supervening ecireumstanees which in the present
case should be from the issusnee of the certificate
of tax exemption for it is only then when the right to
a tex credit or refund sttaches or acerues. DHefere
that svent the taxpayer cannot file any claim feor
refund or tax credit because he has oo right to it,
The record shows that the Foapd of Industries ap-
proved the eppliestion in its meeting of September
20, 1965, the corresponding certificate of tax
exesption was issued by the Board only on Oetober 5,
1965 and the cleim for refund was flled 29 days
later. that is. November 3, 965,
Lastly, respondent contends that the doctrine in
the cape of Horth Camarines lamber Co. v. David (51
Os Go JB7 1960) should be applied to the cese at bar.
Suffice it to say in this respect that the doetrine
in seid case has been superseded by the ruling in
the Muller and Paipps case, supra.

T
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WHERPFURE, the decision apresled from (s hereby
reversed and respondent is ordered te allow peti-
tioner a tax eredit in the amount of ¥LE,302.00,
representing puyment of compensating tax. Vithout
pronouncement as to costs,

S0 ORDERED .

Guezon City, Hovember B, 967

RAMON L. AVANCEEA
Associnte Judge

WE CONCR3

HMI M. UMALI
rregiding Judge
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"PSTANISLAO R, ALVAREZ /
Associste Judge




