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DECIEI1ION

Fetition te review the decision of respondent
Commigsioner of Intern:l Fevenue dated lMay 5, 1961
haldine petitioner Milipoine Yanufacturing Company
1iable for deficiency percentage taxes and surcharge
for the period from Axeil 1 to Degember 31, 1956 in the
mt of ¥169,379.1% pluscompromise peralty of 5,000 ,00,
or a total of P17%,379.1%,

Petitioner i s domestic carporaticn engaged in the
rmanufacture of lard, soap snd margarine, the princiral
Ingredient in the manulfacture of which 1s coconut ofl,
wich is also manurgetured by 1t, Ag sueh, petiticner
psid the zales tax on ssles of lard, soap and sargar’ne
pursuant te Seetion 184 of the "atfomal int-rml Ap-
verme Code snd the miller's tax of 27 on the eosonut
011 provided in Ssetion 199 of the sawe Code.

After investization of the business operaticns of
petitioner, an assessnent wvas made sgainst it on Decen~
ber 2, 1957 in the amount of #192,432,23, representing
deficienay percentage taxes under Sections 186 and 10¢
of the Revenue Code for the period from April 1 to
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the setual selling price or market value of the coconut
eil which ig broken down as follows:

Cost of contaipers used in the )
¢ sale er nsrketing of ofl , o o P120,00,19

' Cost &2 shece lil-a
o et o it AT > A
Tota, FII5,M3.13
_ The corresponding tax op seed materisls is
v m.ﬂ, comprited ae follows:

Cnﬁh:: :It ard
Pew-
presented at Mlﬁ a2 s 0 s HBJ,P‘"'.;

Tax: nmﬁs.rz+1m: e :
%% e e e e * L

A J— .. 7
Tots] snount due L—dedldall.

In petitioner's wemorandum, it is slleged that
the 24 tax provided in Section 109 of the Nevenus
Code 18 hpoud on the articles (rope, sugar, riee,
coeorut ;nﬂ, ground or milled corn, snd desiggated coco-
- out) papufactured or milied by the proprietor or nm:ritur
ef the factory or mill. Conseguently, contsiners and
packaging materials, perticulsrly wvhere, as in this
ease, the miller or the manufacturer merely purechased
then from others, are not a »roper part of the taxable
base. In other words, the position taken by petiticner
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8illed oll-is prmm, bt thlt the prover bgglg for
the 2% tax i1s only the value of the artiele (coconut
01l) which was marufactured or milled by petiticrer,
(Memo: andum for Fetitioner, p. 73 CTA rec. r. 151.)

48 n tax lald on the article manufactured or milled
by the proprietor or operstor of the faeotory or nmill,
petitioner's view appears termable, Toncthelass, 1t must
give way to the epecific language of the law which is
eontrolling, /ln so far ag pertinent heretoy, the Tirst
part of the opening paragraph of Seetion 169 of the
fevenue Code reads thus: “rFreprietors or operstors
of , « « coconut o1l mills, . . shall ;-J:/p tax equiva-
leat to fyo per gentug of the gross value in -oney of
ell the . . « coconut oil . . 1 sapufactured or milled
by them, . ¥ Then comes the erucial and decisive
provisien: ", , . such tax to be based on the actual
selling price or sarket va uvwe of these articles st the
tizme they leave the fsctory or mill warehouse: . . "
Congtrued together, the above provisions yield nc other
conglusicn but that the ;:u imposed by ‘ection 119 1s
mensurad by the "gross wvalue in money™ or “setual selling
price” or “market va uve" of the coconut ofl at the time
of the removal from the fzetory or mill warehouse, and
not by the mere or clairn cost or velue of the mamifac-
tured or milled article,

//Ml brings. us to the meaning of th; terms "gross
valive in soney™, “sctual selling price” or "market
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value",. The ordinary dletionary meaning of priece 1is the
“amount of money given, or set as the amcunt that will be
given ar received, in exchange for anythingg the cost
at which something 1s obteined,” (Vebster's lFew Interns-
tionel Dietionary, second edition, at p, 1961,) It 1s
the sum stipulated as the eguivalent of the thing rold,
and also every incident taken into conszideration for the
fixing of the prioe put te the debit of the vendee and
agreed to by him. (Incheusti v, Cromwell, 20 Fhil, 345.)
Thus, "gross selling pries" or “gross value in money"
of the articles sold, bartered, exchanged, or transferred,
as osed in the law, 1s the total amount of =money or its
eguivalent which the purchaser pays to the vender to
regeive or get the geoda, (Fhilippine Acetylene Co, v.
Commissioner of Internal Revenue, G.R, WNo, 1=19707,
August 17, 1967, 20 GCRA 1056,) The gross selling priee
ineludes all expenges incident to plseing the article
1o & deliverable state, such &s expenses of nacking
and trangportation up to the place of delivery, (Ine
chsust! v, Cromwell, supraj Maconirey v. Adm. de Hentas
Internas, 90 Phil, 123 Imsular Lumber v, Collector of
Internal Revenue, 98 Phil, 1012, unpub.) |
It 1s to be admitted, as petitioner points out, '
that the cosas cited above are not sguarely in point
beeanse the lav involved therein imposes a sales tax
on articles sold, bartered, exchanged or transferred

135
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by the manufaeturer or producer, ™ the other hand, the
lav i1nvelved 4in the instant case is Jectiorn 1£9 and the
tax s en the ar'tiuhn milled or sanufactured regardless
of whether cwnership thereof s transferred or not,
Honetheless, the imperative requirement of the law that
the tax under Seetion 189 1s “equivalent to two par centum
of the gross value in money" of the articles manufeetured
or silled, "sueh tax to be bused on the actual selling
price or market velue of tlie articles at the time they
leave the fagctory or mill warelonge,"” is s- glear and une
ambiguous that a deviation from the language of the statute
canmot be permitted, .

Thus, in C,T,A, Cape Heo, 658, Vietorias illing Co,,
ine, ve Conmissioner of Internal Revenue, areh 11, 1963,
affirmed by the Supreme Court in G,A, No. l=-21171, Jan-
cary 31, 1967, 19 ZCRA 247, this Court held that the
selling price or sarket value of sugar includes the
value of the sugar bags because no delivery or withe
drawal of sugar from the mill warehouse can he effected
without "Ali‘.ld econta ners., ‘lenomy the miller's pepcentsge
tax is eollected, not only on the sugar itself, but slso
nn the sugar bags or containers, and in Justice to the
proprietor or operator of the sugar central or fzetory,
and in order to avoid double taxatior on the same
arttele, Congress has —rrﬂ'r‘!dqd’ in Seetion tRE(A) of the
feverue Code that no “pereentage tax on sales” shovld be

© 136



DRCISION -
CTA CA3T U, 1159

agssezgsed against and collected from ssid proprietor or
operator of the sugar eentral. And in denying the motion
for reconsideration of the decision in the above-cited
case, the Supreme Court in its resclutiocn dated ipril 13,
1927 stated, ascong others, "that the tax under Zeotion
1£9, being payable 'on the selling price or market value'
of the sugar 'at the tine it leaves the faafery or mill
warehouge' 1s as much a tax on sales as that imposed by
Sections 18k, 165 and 156 of the Tax Code, except as to
the rate of the tax,”

In the light of the above, responient was not in erpor
when he digallowed the ameunt of P133y5%3.13 as a ‘efue-
tion from the gross value of the il manufsgtured and sold

hy petitioner in computing the 2% wmiller's tax under

fJeetion 189 of the Code,

1t appears that during the peried inveclved in this
ecase, petitioner bought (a) corrugated cartons from San
Migvel Ereweryy (b) newsbosrd from Fhilippine Paper
Mille, ing, and WHorld Wide Faper, lne.j (e¢) polythelene

bsgs from Merchandise Promotiens, Incj and (4) tin cans
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from Milippine Tin Lithogrephy, FSan igvel Drewery and
Chua Tiat To, A1l these suppliers were granted tax
exemptions as new and necessary infustries in respeet to
the manufacture of the said articles. The materials por-
chaged by potitioner smounting to P950,771. were used

" By 4t in conrection with the sale of ites mamufactured
produets,

In eomputing the sales tax on its sales of lard, scap
and pargsrine, petitioner deducted from the gross selling
price thereof the sum of P950,771.44% on the ground that
the conteiners and pachaging ssterisls are not raw
saterials out of which its finished preducts were manu-
faetured, Contending that under Seetion 186 of the
Fevenue Code the manufacturer is subjlect to the sales
tax enly on the articles _ﬂ!l'lfllttlﬂd by him, and since
admittedly, the containers and pachsging materials were
not sanufactured by petitioner and are not msaterials out
of which the finished produets were manufactured, the
veloe thereof (P950,771.4%) Adoces not ferm part of the
graoss selling priee or gross value in noney of the
lapd, soap and margarine manufactured and sold by peti-
tioner, In effect, petitioner submits that since it is
not the manufacturer of the containers and packaging
materials, although they were sold together with the
finished produets, it could not be considered the
originel seller liable for the salss tax an the sale of
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said contairers and packaging nmaterials, whether the
same were taxvald or fax-cxempt.

The fallacy of petitiorer’s nosition is its as-
sumption that m;nufacturing refers only to the sctual
process of sltering, combining, makins or creparing raw
materiasls into Aifferent or finished rroduets 't dces not
include the sale or d!stribution to others of the finished
articles. Under Seeticn 19h(x) of the Sevenue Code, 8
"mapufacturer® subjeet tc the selas tax "includes every
person who by physieal or chemical process alters the ex-
terior texture ar form or inner substance of any ragw
meterial or mamufactured or partiaslly mamfaetured preduct
{n such manner as to prepare 1t for & svecial vse »r uses
to which 1t eould not have been rut in 8s originel cone
dition, or who by any sueh nrocess alters the guality of
any such raw material or mammfactured or partially manue
fagtured produet so as to redues i1t te marketable shape or
prenare it for any of the uses of industey, or who by any
sueh nrocess combines sny snch raw material ar manufagtured
or partially manufaetured nroduets with other materials
or prndu'&tl of the seme or of Aiffersnt kinds and in sugh
manner that the finished nrodvet of such ~rocess of manue
facture can be put to = special nuse or uvaes to which
gneh raw material or mannfaetured or nartially manufage
tured products in their original condition could not have
been put, and who in addition alters such raw material
or manufagtured or partially manufactured ~roduets, or

ecmbines the same te proednee sueh f4inished prodncts for



DPCISION =
CTA CAIE NO, 1159

11

and not for his own use or consumptien,” (Tmphasis sup~
plied,) The ageent is on the words "to produce such
finighed products for the purpese of their sale or
distribtution to othera,” Accordingly, s sanufasturer not
only samifactures the finished article Wt also sells or
distributes 1t to others in order to be subjeet to the
siles tax. Selling er distridution to others is an
essential ingredient of menufseturing, It follows that
any raw material or mamafacturad or partially manuface
tured product used in the sale or distridbution to others
of a finished article is as much as & rov saterial or
manufectured or partislly mamufactured produet vsed in
the proeess of actual mapufseturing of such finished
:r‘l/il.ch.

< Binee articles sonsisting of contauiners and packaging
naterials, whether in the form of rav materials or manue-
factured or partially manufactured products, out of which
the finished articles sre sold are alse rew materials out
of which sueh Tinished articles are actually msnufactured,
1t logically follows that the valus of the containers

and packaging materisls form part of the gross selling
price or gross velue in soney of the articles unﬁrutnr-d
and sold by petitioner, Indeed, the sale by petitioner
of its lard, scap and margarine could not be effected
without containers and pachkaging materials, As already
stated sarlier, the gross selling price includes all
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expenser insident to placing tie article i o feliverabdle
state, such as expenses of packing and transpertatton un
to the place of delivery, (lncasusti v, Troawell, aunpes;s
Yagondray v. Adm, de lentse Iinternsas, guiras ‘reular lome
ber v, Collegter of loterral "evesue, Zulld.)! "“Oross
selling price” or "graoss vaiue 1p mow)" of the articles
soldy bartered, cr excianged, or remeferred, aos used

in the law, is ths total smcunt of money or 1%tz sgquivalent
which the purchaser pays to the vendor to receive or get
the goods (“nilippive «cetylene “u, V. -onmivsianer of
Iinternral fevenrue, ZULER/ » &nd that certainly inelndes the
cost of containers and packaging msteriais,

"rior to the elfeetivity ean Jume 22, 1757 of fegtien
tl6=i of the Levenue Uoade, which exemjts the cost: of rew
materials purciased from taz-oxexut industrics uesd e
the manufacture of finisghed articles, the tetiled deoetrine
was that the cost of materials rurcisaed froo tax-exempt
indugtries wae not defvuetible from the grees 2eal1ling
price of the menufactured artiele in whiech themsterials wereused.
(Tan Chiv v, The Collegtor of Int, Rev., U.8, Ko, Le15008,
Jan, 26, 1961, 1 8CRA 3015 reeffie Oxypen ! soertylenme Co,
v. Comm, of Int, fevey UJis No, =17706E, fpril) 30, 1905,
11 Cha 622,) Considering that thls case irvolves the
period April 1, 19956 to Deceabsr 1, 1955, that 1a, wrior
to the lfflﬁtivitr of sald law, the aforeststed ruling

of the “unreme Lourt In tie above-clied garer 1t cone
troliing. %Tax laws are of »respestive effept gnd thepre
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{s nothing in Section 17C-4 of the Feverue Code that
provides for its. retroective aprlicstion, (Milippine
Manufaeturing Company, Tne. v. The “olleecter of Internal
Reverve, C,T.,A, Case Mo, Wi, Bept, 3, 1974.)

In fine, the amount of “G5C,771.,4 representing the
cost of containers an paclaging materials purchagsed
from tex-axempt industries and used by petitioner in con-
negtion wvith the sele of its nroduets 12 not deduetible
from the gross selling priee of the lard, scap and mare
gar'ne for purposes of the ssles tax,

2e
-~
-

Respondent's breakdown eof thia item, which peti-
tioner does not dispute, is as followse
2« Tin can conteiners ., . « #37,429.73
be Wooden box-: contalners 37,572.61

¢¢ "rinted materisls pur-
m e 8 & & » 8 e 53&'1‘13.?5

ds, Freight and hauling
. BEPENECE 4 s o = » » 1*]"""”.1’:"’

e. Tin plates plus lae-
it X
(Mxhs "6, p. 91 BTR ree,

In C,T.h, Case No, W, PMilippine “anufacturing
Company, Ine, v, The Collector of Internal leve-ue,
Septemder 3, 1974, involving the seme parties and iden-
tical Issues as the tmhﬂt'un, this Court ruled that

from the language of lection 18€ of the Heve e Code
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what is deductible from the gross selling price of manu-
facturers, like petitioner herein, is the price of
oaterials ohuiqed by them from manufacturers or producers
therecf which are also subjeet to the sales tax up-n sale,
barter or exchange of sald materlals, The theory i1s that
since the materials have already been subjected to the
seles tax, they should not be aggain subjected to the sane
sales tax when used by subsequent manufacturers,

The materials covered by the law include materials
used for manufseturing and marketing of the finished
produets, Thuos, 1t has been held that the cost of paper
bags nsed in the rale of ice cream 4rs deductible (ﬁrmgl,‘
et al, v. Commissioner of Internel Nevenve, C.T.i, Cose
No. 57%, Oetober 30, 1964, citing La Tondeia Inec. v. Comm,
of Int. Aev., C,T.A, Case Vo, 1017, Nev, 9, 1962). The
cost of bottles, tin cans, cartons and wooden boxes used
as containers of finished products has been declared by
the Bureau of Internal Revenue to be deductible from the
gross selling vrice of manufpetured articles scld, (8ee
Milippine Mamufacturing Company, Ine. v, The Colleector
of Internal Revemue, supra,)

In the light of the above, we shall now discuss "
these items separately, to wit:

' ‘

As rdported by the investigating examiners of the
Byreau of Internal Reverue in their memorandum report
(Fxh, "10%; pp, 14=23, BEIR ree,), the 4o%al costiof labér paid
te various contragtors for the menufecture of tin can
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ecntaziners 1s itemized as follows:
Choe T1at C04 o o o o o » ¥ 14,137,76
Fhil, Tin Mthﬂsurhr . ® 30,#05.105

-, J. uﬂﬂl.l'l * 5 @ o @ 1.”3-"”
San Miguel Jrewery o + o

In his wemorandum fi1led witr this Conrt (pp. £=9),
rllponﬂ-nt.lttﬂlpt!ﬂ to deseribe the aanner by which these
tin cang are turned inte Tinished containrers by using the
evidence introduced in C,T.i, Case Jo, W, MMilippine
Mamufacturing Company, Inc. v. The “cllsctor of Intrrml.
Aaverne, decided by thia Court on Jeptember 3, 1974,
which, as already stated sbove, Involved the same parties
and jdentieal issues as .the instant ease, In that case,
this Court held that the contracts relating to the delivery
to petitioner by ‘hilippine Tin lithography and V. J,
Gonzales of tin cen containers, two of the suppliers slsc
involved in the csse et bar, were obviously for service
or plece worl, thit is, sssenmbling the tin sheets of peti-
tioner into cans and buckets sre not contracts of sale, barter
or exchange, The items therein were nut;, therefore,
considered deduetible begavar Fhilippine Tin ldthography
and ¥, J, Gonzeles are subject to the 1i contracter's
tax nnder Section 191(18) of the Fevenue Code, not to the
sales tax,

In 1ts repl; memcrandum (pp. 200206, CTA ree.),
however, petitiorer objected vigoronsly to the use of
such evidenee arguing that under Seetion 41, fnle 130
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of the "ules of Court, the testimony of a vitt;au iiven
in a former cas¢ between the same parties, relating to
the sane natier, may nct be given in evidence unless

the witness 1s already deceased or out of the Fhilipcines
or unable to tegtify, [urtiermore, such testimony tad
not been formally offered as evidence in this case,
dhile much stress was lald by petiticner on the thesis
that respondent is »resuming that eonditions rvolved
in C,7,h, Cage ‘o. W4l were the same as those involved
in this case (although sctuslly 1t 414 not say why and
although the pericd covered by the former case was from
the first quarter of 1951 te the first guarter of 1956
with this case covering the remaining gquarters of 1956),
petiticner has not justified the deduction of the amount
involved in this item, Sinece ar asgessment iz presumed
to be correct and it ir the taxpayer's duty to Justify
o deduction, the sum of #37,429,71 cannot be deducted
for failere of petitioner to prove its claim. (Intere
‘rovineial Bus “o., Ine, v, Collegtor of Int, Mev., G.R,
To, L=67%1, Jan, 31, 1956, 9€ Phil, 2903 Perez v, Court
of Tax Apreals, et al,, G.f. Mo, l=10507, ¥ay 30, 1950,
103 Mil, 9167, unpublishedy Colleetor of Int, Vev, v.
fiohol land Tramsportation Co., U.it, No, L=13099, april
29, 1960, $07 "Mil, 9653 see also "hilippine Manufacturing
Company, Inc. v, The “ollmetar of Int, fev., gunra.)
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The evidence presented shows that the amount of
737,572.51 represents purchases of wooder boxes from
several suppliers, namelys Philips Weodoraf$ (¥11,531.50)4
Sarangays (P9,747.46)3 Vio Sing (P946,50)¢ Merila Dox
(P1,403,00)5 Vigtar On (F81,509,15); Peres Wooderaft
(F2,255.,00)y Thege wore Just plain luwber nailed together
te form wooden boxes used as contulners of petitioner's
produets. They were mere hoxes without any special Tepture
thet would make them usable exclugively hy petiticner,

The aforesaid supnliers aspear to be ordinary wanmuv-
facturers engaged in the business of supslying ?thar
marufgetorers with woeden boxes, There oan be no guestion
as to th-u‘hdummlitr of this amount of #137,572.61
for it seems clear that these suppliers pald 77 sales
tax for the wooden boxes they sold te petitioner, Maile
ing together plain lumber to form wooden boxes wherein
the Tinighed products of a manufacturer are claged obe-

vicusly does not inveolve s contraet for serviee or pliece
work subject to the contractor's tax under Segtion 101
of  the Reverue Cede,

fespondent slleges that petitiomer, to bhe entitled
to the ddﬁtim, wust prove that the 71 sales tax was
paid by the manufaeturer of the weoden boxes since pay-
ment of the salas tax on raw materials cannet be presumed
but mnst be proven, ‘hether of not the above-named
supcliers paid sales tax on the wooden boxes szold to peti-
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tioner ant used by the latter in the mnamfacture of other
srticles, taoe cosat of saild materiuls purchused by peti-
tioner is dedvetible, There 1s nothing in the language
of Jection 196 of the fevenue Code that requires actual
payaent of the sales tax on the raw utnrial\u B pre=-
requisite to the pight to ‘educt the value of caid material
when used for mamufancturing by the purchaser. The tax is
presumed to be gollepted by the Luresu of Interrnal Ree
venue at toe proper time and from the nroper taxrsyer -
the aforesald suppliers of retiticner in this came,

(Cebu Fortland Cement vo, v, Collector Znow Conmissioner/
of Internal Revemie, U.'s line L=205403, Ogtober 29, 1967,
29 SCRA 7681,) ind tnere 12 also goed sutherity to the
aflfegt that the fagt that the suppliers of petitioner 414
not aetually pey sales tax on such meterials iz no reason
for bwrdering petitioner with said tax., (Absd v, Conrt
of Tax spreals and the Commissioner of Internal “evenue,
Gle Hos. 2083 & 20903, October 19, 1966, 18 "CRA 3Pl
see also Fhilippine Yanufaeturing Comrany, lnc, v, The
volleetor of Internal hevenue, ]unn;.j

Shaged = PEi%,511a201
Ag in the case of the tin can containers <igcussed

above, respondent tried to use the evidence introduveed

in C,T.A, Case Yo, Wef, 'hilippine Yarufpeturing Come

van’y Ine. v. The Collector of Internmal Revenue, to
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rch@ that the orinted materials surplied to petitioner
were nade 1in apeordance with 1te specifications, excliusive-
1y Tor 1ts own use., 1t wag held 1n that case that the
waking of sueh printed laohels and sgticherz 1a essentially
s mrinter's job and the transactions betueen petitioner
and 1ts Aifferent suooliers are subjeet to the 11 con-
truetor's tsx under Seetion 191(17) of the Fevenue Code
and not to the rales taxe The itam invelved therein was
not, therefore, hald to be deduotible,

dnile herein petitioner, in itz memorandum, objeeted
to the use of sueh evidence for reasons already stated
above, what 1t failed to observe !s that, Just like the
item on the tin c¢an containers, netitioner has not Justi-
fied the defuetion of the smeunt of #536,413.,25 invelved
in this 1tem, 3inge an assessment 1s presumed to be
gorreet and 1t is the taxpayer®s Auty to Justify o de-
duetiony, the i1tem an printed materials carmet be dee
Adueted for failure of petiticner te prove 1ts claim,
(IntereProvineial Eus Co,, Ine, v, “ollsgter of int,
Rev., sungay erez v, Covrt of Tax Apreals, et nl,,
gunras Celleeter of Int, fev, v, Fohol land Transporta-
tien “o. glimpas Fhilippine Mamufaeturing Company, Ine,
v. The Colleetor of Int. Mev,., ZuoTe.)

" Semaas RERRE-TE

From a perusal of Seetion 1¥6 of the Reverve Lode
it 12 st onoce patant that the cost of freight and hauling

. 1 48
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1 not deductible from the grali salling price of ~eti-
tioner's manufagtured ~rodugts, The lew specifies vhat
msy be dedveted frem the taxable grosas gelling price in
computing the seles taxg the cost of freight and hauling
is not iralnded, {(Insular Lusber Lo, v. “ollector .f".'.f
Int. Rev,, C.R, No, L7190, Anp'l 2, 1056, ¢ FL11,
1012, unpubdbliched; Fhilipvine Manufseturing Company,

Inos v. The Scllesetor of Int, Tev., SUOCS.)

Sased on the records of this case, hoth oral and
documentary, there is no means by which the exaet nature
of this item can be ascertained, And peither do the
recerds of this case show the mature of the trensaction
between petitioner and its supplier of tin plates. In
other words, petitioner has not Justified the deduction,
ks alresdy stated shove, since an assessment ig presumed
to be correet and 1t ;lu the taxpayer's duty to Justify a
dednoction, this item of $111,152.73, represanting the cost
of tin plates plus laequering, lthography, 175 exchange
tax and 77 advance sales tax, cannot be allo od as de-
dugtion fer fallure of petitieoner to prove its claim,
(Inter-Frovineial Pus Co,, Ine, v, “olleetor of Int,
fev., SuurCay "erez v, Lourt of Tax Apresals, et al.,
guoras Celleetor of Int, Fev, v. Eshol land Trenesporta-
tion Co.y gugray "™ilirnine “nMnanng Company, Ine. v.
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The Collector of Int, "ev., Sucka.)

This item represents the value of chemicals used
in decdoriaing edible o0il which wis erroneonsly “educted
from the gross sales of lard, scap ard marzar're, Crude
(coconut) oil is a raw material for ¢cooking or edible
odl, &z well as for lard, margarine and soaps Yefore the
erude oil is manmufactured inte cocking or edidtle ofl,
it vasses through 4I1fferent stages of refining, ree
refining, bleaching an® Adeodoriging. Various chemicals
are introduced at these stages, A% each stage, crrtain
raterials or hy-produets, or even relects, recain over
and these are manufactured into lard, marsarine, laundry
and toilet soap,. The finished prefuets - efible or
cooking ofl and lard, sargarine srd scap - bear & vortion
of the cost of the chemicals used in orocessing the erude
oil,

fegording to respordent, retitioner hag dedueted
that portien of the chemicals used in Aecdorizing edible
0oil frou the sales of lard, mergarine and scapj and as
estimated by his agents, such portion pertainine to
edible oil i» 13.33%, while that rroportion properly
chargeable to lard, marparine and seap is 67.673., Aprly-
ing this estimate to oertain purchases cor il#ﬂttﬂt%ﬂri

of chemicals made by petitioner during the period from

th 1 5 O
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“ay to Deeember, 1956, respordent goncluded that the valune
ef chemicals used fn decdorising edible oll which was
erroneously deducted from the gress sales of lard, mar-
garine and soap amourted to 7163,779.,51. Resgponient
sdmits that the proportiom cof the chemicals that was
erroneously dedneted from the gross sales of petitioner!s
lard, margarine and sosp was only the estimate of hLin
arents but avers that in "the absence of a better eztimated
proportion of the chamicals that were errcneously dedugted
in the groass sales of manulsctured produets of (petitiover),
the ecatimates of sald augents should stand,” (Fah, 6, p.
90, BIR ree.)

Inferentially, respondent eoncedes that the amount
of P163,875.51 wvas not based on faets and figures but
on assumptions, And nrdecubtedly, respendent's azapt:

@14 nct verify whether the chemicals that were purchased
or imported by petitioner wvere actuslly utilized in the
san:fsetore of the finished prnﬂuqﬁ during the pericd
covered br the asgessmont,

om Opteber 25, 1961, 1n a letter f1led with the
Aprellate Division of the Sureauw of Intermal Fevenve,
potitioner stated that the total amount of chemicals used
in decdorizing edible oll during the peried covered by
the asressuent wag P13,4F3,00 and not #163,075.51 as

| reported by the investigating exasinsrs, In support

thoreof, netitioner sulmitted calculation sheets, econ-

sisting of five pages, wi ich Ineluded a flow chart cof

e 1 a 1
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the processes for making olly us well as the details
and pertinent figures of how the amount of P13,h83.,00
wag determined, (Fxhs, B, 'w=f, B=2, B=3}, Bl and Be5,
ppe 106=113, BN ree,’

The sum of F13,801,00 vans pot based on estinstes
but on figures from the records of retitioner, This
amount has not also been controverted by respordent.
fiines the opug of rroving the deduetible amount iz on
the taxrayer, and petitioner hap complied with this burden,
only the sum of ¥13,403.00 should be disalloved asm a
deduction frem the gross selling priee of lard, mergarine
and soap,.

by

Seation 156 of &b
ax Code - #1856, 5L

The amount of P§69,564,66 represents the 27 niller's

tex peid under fection 189 of the Tax Code by petitioner
and which vas ¢laimed by 1t as part of the deductible
eost in the asles of lard, mergarine and scap. A48 already
stated above, petitioner is 2 manufascturer of lard, soap
end margarine, the pl"ll:!ﬂi;!ll ingredient in the manu=
facture of which i# cocomut i}, which is slse nanufac-
tored by 1t. In computing the sales tax on lard, soap
and margarine during the reriod covered by the assesse
ment under guestien, pursuant to “ection 186 of the
National Internal Fevenme Code, petitioner deduveted

frow the gross selling price the amount of »179,50% .66
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rwﬂuhtlu the 2¢ miller's tex which it het rrevicusly
pald on said ofl,

It seems that the amount of r189,584 .66 representing
the 25 miller's tax vas Aisallowesd by respondent becavnse
the sald "tax was pald on the basis of the narket value
of the coeconut oil" and mot aon the produetion cost, (Txh,
6y Ppe E9=53, BIR rec.) Ho that, infereutfAlly, had
the miller's tax been computed on the production eost
ard not on the market value, respondent would have
allowed 4t as part of the "total cost” under Beeticn 106
of the Code,

As already stated above, Jestion 106 of the fevenue
Code imposes a percentage tax on sales by the manufocturer
of lard, soap and margarivre st the rate of 7f of the gross
selling price of sugh articiles. From the gross selling
price, Section 6 allows dedueotion of the "total cost"
of the raw materiels used in the mamnfacture of said
articles where such rav materials are “subjeot to tax
under thisg secticn and segtion one hundred and eighty-
nine." The pivotal question, therefore, with respect
to this ftem 1s whether ar not the ters “totsl cost”
ef the coceonut oil used in the manufseture of lard,
soap and margarine includes the miller's tax on such cooo~
nut cil patd by petitioner under Seetion 109, And I the
total cost of cogomut o1l used by petitioner in the sanue-
facture of lard, 2cep and ﬂﬂl.ﬂ.;u includes the miller's
taz tRif By 4%, whether Ar nnt aueh taw should be somorted

© 133
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o oy

on the production cost of on the mariet value of the
coegonut oil,

As far e this Court is concerned, its decision &n
CeTory Came o, 1710, roeter & Ganble Philfprine Vanoe
feoturing Corporation v, Conmissioner of Interral Tevenue,
dated Cetober 30, 1970, lmrnlﬂn—; the sare parties, same
facta ond same issue as this case, has slready Toreclesed
the first and eruciel guestion involved in this ftem,

It was held therein that the 24 alller's tax pald by vetiw
tioner under Section 189 of the Revenue Code on the
eoconut oll manufaetured by it in 1ts own oil =ill and
used by it as rav material in menufacturing lord, seap

and margarine, does not fora part of the dedugtible

"total cost" of the rew material for purpeses of the 2ales
tax orn the lard, soap and sargarine under ‘ection 186

of the same Code, While the case is on epreal wit. the
Supreme Court in G 0, Ne, l=33425, ‘roater & Gamble Fhila
iprine “Yamfactuvring Corporation v, The Commissioner

of Iinternsl levenue, et al,, in the absenece of & con-
trary ruling of the Jupreme Court on the matter, thls
Court 12 hound by its deecision, With this conclusion,

it is unnegessary teo consider the question whether or

not the miller's tax should be based on the market wvalue
or produgtion cost of the coeconut ofl for purpeses of

the computation of the taxable gross sellirg priee of

the lard, soap and margarine manufactured snd scld by

!sm ” 1 5 4
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petitioner, hgeardingly, the aam~unt of V189,50 k06
representing the 27 miller's tax raid under Jeetien

1£9 by retitioner on the coeonut ofl marmufactured by it
in 1ts own oil m111 Aoes not form vart of the deduetible
"total enst™ of the raw =msterial in the manufscture of
lard, soap and smargarine,

The imposition of the 253 surcharge for late payment
preseribed in Seetion 103(a) of the Mevenwe Code 1= man-
datory, and neither the Commisaioner of Iaterrsl Mevenue
nor the courts may waive the same, It is encugh that the
tax wes not paid on time in order for the surcharge te
agerue, it being imeaterial whether the nonepayment or
delay in the payment of the gorreet tax waz duve to fortule
tous events ar to eircumstances not attribvtable to the
taxpayer, (Lim Co Chui v, Fosadas, %1 Mh1l, 0§ He-
publie v, Lugon industrial Corp., 102 Phil, 179, cited
in Arcega, ot al, v, Comm., C,T,i, Cape fo., 574, Cect. 37,
1964; Xeppel w, Coll, 87 Pail, ¥y see also Liddel ¢
Co.y 1ne. ve C0ll,, 2 SCRA 6323 Tutivo Sons ‘lardwsre Co,
v. Court of Tax apreals, et al, 1 SCRA 160¢ Fhil, Fanu-
facturing Company, Ine, v. The Toll, of Int, Mev.,
Buxrae) Aprarently, the only exception to this is when
the nonepayment or delay in the payment of the tax is due
to circumstances attrilutable to the Govermment 1teelf,

(fen Nptional ‘ower Corp, ve Arafias, 0.5, lio, =~21402,
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Sept. 23, 196f, 25 5CRA G513 Continental ¥fg. Corp. V.
Comm, of Int, Neve, C,T,i, Canses loz, 1027, 132k & 1351,
Dec, 27, 196€; Connel roe, v, Coll, 'of Int, Rev,, G,.H,
Toe L=15470, Dee, 26, 1963, 9 SCRA 7387413 Mil, Mfg,
Comrany, Inc, v, The Toll, of Int, Fev., SULLE.)

In the instant casge, we find no such positive aet or
ruling of the Commissioner of Internal levenue which
caused the Aelay in the nayment of the correct sales tax,
Conseguently, the imposition of the 25% surcharge is in
order,

SMBALEY oF PRI, -

There ig no need of dlscussing this issre as ree
spondent admits that "a compromise penality cannct be
imposed where the taxnayer Las not agreed thereto "
(See pe 10, Menorandum for Respondert,)

netition far review. =
Coming now to the last issue, petitioner contemis

that respeondent's deniel of paragraph 19 of the petition
fer review is gensral and not spec¢ific as reguired by
Section 5§ of Rule § of the Rules of Court which was ap-
plicable at the time respondent filed his answer, Sueh
being the case, the allegations 1n paragraph 10 should
be deemed sdmitted for purposes of the aetion,
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In paragraph 10 of the retition for review, neti-
tioner avers that rezpondent's decislion or asaessuent
under review “is erroneous, illegal and iovalid" because:

{a) In conputing the deficiency sales tax, and the
sureharge ircident to delinquency, on lard, scap and nare
gerine, the following items should have beer deducted
from the gross selling price, to wit: (1) the coet of
raw sateriala purehased by petitioner fron tax-exem:t
industries; (11) the cost of cartens, crates, caocs,
liners an! other contairers purchased from variouvs cance
faeturers and used by vetitioner in ~arketing its manve
ragtured ;rodueots; (111) the value of ohemionls used by
petitioner in deodorising edible oil; (iv) the miller's
tax of 23 whieh vetitioner had previously rald on the
goconut oil used in the mamufecture of ite fMnished
nroducts,

(h) In computing the ammw' willer's tax of 27,
and the surcharge ingident to delinquenay, on the coeonut
oil sanufactured by petitiorer in its own mill, the cost
of econtainers used in the logal or domesztic saless of
011 by petitioner should have been deducted fros the
gross selling priee or gross value in noney of the oll,

(g) The irelusion of the compromise penalty of
PS5 000,90,

In parsgraph 6 of the answer, respocdent spee!fically
Mid nll thege allegations "for Meing mers conclisions
ef faet and of law", and by way of srecial and alfirmative
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defense in paragran: £ of the same answer, for the reascn
that his “aasaagant wag lssued in accordance with the
aprlieable provisions of law.”

54nes these ellegutions in paragraph 10 of the
retition for review nerely fnvolve the lecality or pro-
priety of the inclusion of certaln items in the computa-
tion of the gross gelling priee for purposes of the sales
tax ard willer's tax, o= well as the inclusion of the
ecoapromige penmlty in the asssessment, to our mind, the
speeifie deninl of respondent that such allegations are
mere conclusions of law and that his assessment was !{ssued
in agoordanes with the arplicable srovisions of law heg
fully and gompletely advised petitioner and thig Ceourt of
the mature of his defense, Txoept with reapeet to the
statenent that the walue of chemicals vsed by pet!tioner
in decdorizing edible ol 18 P43,63,00, and which {s the
amount disalloved by this Court, there is nothing in
paragrarh 10 of the petition for review which involvngs
miterizl allegations of faet and which,if not specifically
denied, "wuuu be deened admitted, HRespordent's averment
that he snecifically Aeniss all the allegations of peti-
tioner for being mere conclusions of faet amd of Jlaw and
that his assesswent was issued in secordance with applice-
ble provisions of law hes sufficiently set forth the
substance of the matter wnich he relied upon to support
his denmial, Hespondent had clearly and explicitly mlleged
in hisg answer that he intended to prove and disclose the
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legality, propriety and correctness cf his sssessmont,

In resumé, potitioner 1s liable for defic!ency sales
and miller's pcriontlgn taxer, inelusive of 255 surcharge,
for the period from April 1 to Degexzber 11, 1956 in the
tetal emeount of 54, 008,20, esmputed as follows:

I, Cost of materlals and laber
disallowed (repregsented at

1 ,'bl.b.o.t..l

Tax 4 - F133,5% 3.1
lgtﬁl.B.‘it

B s % & % 9 & a @ @ E,Ui?.‘t‘?
zs" mm” ®E LS &N ‘WM
Total azcunt duee » « b 3,273.11

11, A, Purchases from tax exeupt
industries ¢« s ¢« o 89w athl 95":‘}??‘!“
Be Cost of laber, rrinted
materials, freight and
wthring deducted and
disallovwed:

2, Iin can contain-
erg . o+ + & 3?’“Eg¢?3
be rinted Mae
terials pur- .
chased , . 5”‘“’3-2‘5
e« Preight & ‘
havling ex-
penses . . loltle0410
d, Tin plates plus
:;:qunrinl 1}§
graphy, 17>
exehange ;nd 7%
advance zales -
tax o o o 111,152,273 689,435.04

C. Total proportionzte chem!ouls
used in the mamlacture of
oil foruing part of gross
selling rrice « ¢« « ¢ o » ‘3’“530‘-*"

D, 2% tax paid under Jeetion 189
inoluded in defuetible coat

Totel (represented at 107%5) BB41,27%,91

Tax due = F1,043,274.91 «
1075 x 7% P 120,508 ,07
25% surcharge thereon '

Total amount dve #480,749€ .08

© 159
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TOTAL deficieney sales and millers
rercentage taxe8” AUl o o o o o ¢

AMERFFURT , the declision appealed from 1s hereby
rodifieds Fetiticner ihiliprine “apufscturing Lomrany 1ig
ordered to pay resperdent Lommissioner of Internal Fa=
i

vernuey of his authorized revresertative, the total amcunt

\

of F15,00F 02 g8 deficieney sales ard miller's parcentage
taxes, inocluding sureharpe, for the reriod under review,
#ithout pronouncement as to gosts,
. 50 GRDERFL.
ezen City, July 15, 1975.

ROMAN M. UMALI j}

cresiding Judge

T TP ¥ <ot
-aah'l Ll N *'..-"--.r Ea

Aegcclate Judge '
BAMY Lo AVARCE: A |
egociate Judge
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