REPUBLIC OF THE PHILIPPINES

Court of Tax Appeals

QUEZON CITY
Third Division

MINDANAO I "EOTHERMAL CTA CASE NO. 8093
PARTNERSHIP,
Petitioner, Members:
' BAUTISTA, Chairperson, and
- Versus - COTANGCO-MANALAS AS, ]

COMMISSIONER OF INTERNAL Promulgated:
REVENUE,
Respondent.

DECISION

BAUTISTA, ™:

The Petition for Review, filed pursuant to Section 229 of the
1997 National Internal Revenue Code (“NIRC”), as amended,! in
relation to Section 52 of the same Code,? seeks for the refund or
issuance of a tax credit certificate in the total amount of

1SEC. 229. Recovery of Tax Erroneously or Illegally Collected. — xxx

In any case, no such suit or proceeding shall be filed after the expiration of two (2) years from
the date of payment of the tax or penalty regardless of any supervening cause that may arise after
payment: Provided, however, That the Commissioner may, even without a written claim therefore,
refund or credit any tax, where on the face of the return upon which payment was made, such
payment appears clearly to have been erroneously paid
2SEC. 52. Corporation Returns. -

XXX XXX XXX

(C©) Return of Corporation Contemplating Dissolution or Reorganization. - Every corporation shall,
within thirty (30) days after the adoption by the corporation of a resolution or plan for its
dissolution, or for the liquidation of the whole or any part of its capital stock, including a
corporation which has been notified of possible involuntary dissolution by the Securities and
Exchange Commission, or for its reorganization, render a correct return to the Commissioner,
verified under oath, setting forth the terms of such resolution or plan and such other information
as the Secretary of Finance, upon recommendation of the Commissioner, shall, by rules and
regulations, prescribe.

The dissolving or reorganizing corporation shall, prior to the issuance by the Securities and
Exchange Commission of the Certificate of Dissolution or Reorganization, as may be defined by
rules and regulations prescribed by the Secretary of Finance, upon recommendation of the
Commissioner, secure a certificate of tax clearance from the Bureau of Internal Revenue which
certificate shall be submitted to the Securities and Exchange Commission.
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P216,343,159.00, representing excess income tax payments for the
calendar year ended Decenr =r 31, 2007.

FACTS OF THE CASE

Petitioner, Mindanao I Geothermal Partnership, is a general
partnership duly registered with the Securities and Exchange
Commission (“SEC”), with principal address at 36t loor, Tower I,
The Enterprise Center, 6766 Ayala Avenue, Makati City. It is
primarily engaged in the development, financing, construction,
ownership, operation, maintenance and transfer of geothermal
electric generation plant located at the Mindar > Geothermal
Reservation, North Cotabato. Its general partners are Marubeni
Pacific Energy Holdings Corporation (“MI'™C”) and Marubeni
Pacific II Energy Holdings Corporation (“MP2EHC").

On the other hand, respondent is the duly appointed
Commissioner of Internal Revenue, empowered to perform the
dut  of her office, including among others, the duty to act upon and
approve claims ~ r refund or tax credit as provided by law, w o
holds office at the 4t Floor, Bureau of Internal Revenue (“BIR")
National Office Building, Agham Road, Diliman, Quezon City.

On April 15, 2008, petitioner filed its Annual Corporate Income
Tax Return (Form No. 1702) for the calendar year ended December
31, 2007. It reported a gross revenue of £200,828,848.00, representing
income payments subject to c: ditable withholding tax, and : ‘lec 1
excess income tax payments in the amount of £16,343,159.00. It
likewise indicated its intention to have the said excess income
payments to be carried-over as a 1x credit for the succeeding year.

On April 15, 2009, petitioner filed its Annual Corporate Income
Tax Return for the calendar year ended December 31, 2008. The
earlier-mentioned amount of £16,343,159.00 was reflected as “Prior
Year’s Excess Credits.”

On December 22, 2009, the Board of Directors and Stockholders
of MI'IC and ! 7 "EHC approved their merger with Axia Power
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6. The case of Ang Tibay vs. Court of Industrial Relations, GR
No. [-46496, states the primary rights which must be
respected even in an administrative proceeding:

XXX XXX XXX

Petitioner is mandated to present evidence to support its
administrative claim and such evidence will be used as
basis for the decision of the quasi-judicial body. If there
is lack of evidence (sic), then e decision will probably
be contrary to petitionc  Only the evidence presented
(sic) will be reviewed by the quasi-judicial body. An
administrative claim is meant to expedite the
proceedings where all the relevant eviden: is presented
(sic). Petitioner, however, sad chose not to submit
any evidence to suppc :its¢ 1.

7. Sections 204(C) and 229 of the Tax Code require the
taxpayer to file a written cla 1 for refund before he could
file a judicial claim for r¢ ind:

XXX XXX XXX

Petitioner filed its administrative claim on April 15, "10,
while mailing its judicie claim on April 15, 2010. This
shows a clear circ mvention of the provisions of the Tax
Code making a mockery of the spirit of the law. There
was absolutely no intention of the taxpayer (sic) to
participate in the administrative claim, as its sole
purpose was just to meet the minimum requirement of
filing a judicial claim.

8. Furthermore, in an action for refund the burden of proof
is on the taxpayer to establish its right to refund and
failure to sustain tt t -:den is fatal to the claim for
refund/credit (sic). This is so because e: mptions from
te  ion e highly disfavored in law and1 who claims
exemption must be able to justify his claim by the
« 2arest grant of organic or statutory law. An exemption
from the common burden cannot be permitted to exist
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AMELIA R. COTANGCO-MA  ALASTAS
Asso« 1te Justice

ATTE TATION

I attest that the conclusions in the above Decision were reached
in consul on before the case was assigned to the writer of the
opinion of the Court’s Division.

CERTIF CA ON

I rt ant to Section 13 of Article V. . of the Constitution, it is
hereby cer ied that e conclusions in the above ™ecision were
reac ed in cons¢ ltation before the case was assigned to the writer of
the opinion of the Court’s Division.

Presiding Justice



