REPURLIC O'F THE PHILIPPINES
. COURT OF TAX APPEALS
QUEZON <CITY

WASHINGTON SYCIP, as u-uu:z
Administrator v!
Colin ¥, Hoskins m).

' - Versus - corch’. CASE KO, 21”
THE COMMI SSIONER OF INTERNAL
REVENUE,
“espondent, /}//s//?(

B e esse® 6w esw R

DPECISICON

“r, washington Sycip, administxator of the Estate
ﬁmmmmwuun-uummu
0! the rnnnlnn vomnissionex of Lnteznal ‘evenue
dated Lecember 17, 1970, holding the decedent’s oo~
tate subjest to 1iid, 18,39 and '2l9,057.86 as de=
ficlency transfexr taxes and penalties amcunting teo
PA452,361449,

The Mﬂ. Mr, celin M, Hoskins, is an Ane=
rican citizen, a resident of the Fhilippines since
1909, and residing at 508 Manga Jvenue, Manilas Im
Apeil, 1966, Mz, Hoskine left for the United Jtates

for nedical checkup and treatment. ~s a resident

giien, he applied for and wes granted Ae-eatry Per-
sit No., 27558 Lssued by the Commissioner of lmmige
retion which would expire on _ctober 14, 1966,
Before the expizy cate of the sald permit, the Shme
slssioner ol hniunu:u received a Jettex irxom
4z, Hoskins zeguesting thet his ao-uui rernit be

axteaded gp Lo Cecenber Jl, 190C because he had been
continuously under medical treatment simce his arrival

— i
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in Ban Franelsco, Callfornia, U, 6. A,

un Decouder 6, 1966, ir, Hoskins iaformed tne
Comaiszioner of ilmmigratiom that, for medleal reascus,
he is glviag up hi=s Phllippine resideace effective
January 1, 1967, On January 28, 1967, Colin M,

Hoskins died in Ean Franeisco, Callfornla, U, 8. Ay,
leaving ia thne Phiilppines and the United States of
america resl and personal properties, Three (3) days
after the deatn of Mr, Hoskins, the Huresu of Imasigration
cancelled the Re-antry perait of sald decedent,

Un Pebruary 26, 1968, Mr. 8yeip flled vith res-
pondent the estate end inheritance tax returns for the
docedant's estate, On Mareh 27, 1968, administrator
Syeip filed with respondent the corresponding anended
estate snd inheritance tux returns,

After the investigsation and examination of the
decedent's transier tax returns, Fevenus Yxauminers Umirsl
P, Matle and Candldo Vergel De Dlos reported and recom-
mended to respondent the issnance of defleclency estz=te
and inheritance tax assessments against the adnianistrator
of the decedent's estate., On September 30, 1370,
deflieiancy transfer tex sssessments were lssued by yese
poadent calling for the paynent of P233,703.39 and
P219,657.06 as deficlency estate and inharitsnce taxes,
computoed as follows:
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Ful& Properties « « = - - - 7814521643
Iatangible personal assets - -
Gmmt' - = e m o= oW - - " ’923
Lesss Deductionss
Punderal expenses « - « P 16,848,135 -
Judicisl & Administra-
¢ tion mm:lt;.- - = 174,245,608
-ht. r;r-nu-u- ‘ﬁ'gj?‘61
Iransfer puilie
=== - = __50,000,00
ot m“ - O B B O N
mtmﬁm diy d e W O S R e
et hereditary estate subject to
m‘wm - A S e W WE W e R

- P 32,%&2.0@

i1 hE
$ 83

td 0 1

P s v 1

aalls HELAIGH Lie SCARR
John O, Hoskins Nephew "2y, 63 ™19,729.37
M. Doan Hoskins : 12 .3:’2253 19, 9.3?
Hobert U. Hoskins 2 1 ,g;:.ﬁ 19,929.37
Gilman Hoskins 127, .g 19,929.37
John Hardy Hoskins " 12749564 1 ,ﬁ?.i?
Christopher Hoskins  Grandnephow s Ir.gg 35415
Constance doskins » 363k 2515
Heredith Hoskins . +6 k.gg s M5.15
John Hoskins » ?," 0 .ag'.
Elizabeth loskins Grandniece 746, » e
Gilman Hoskins - ?.E .gg. g
Andrea m y k] .
Keith Hoskins - 3 o 5,15
Julie foskins 6 s 5445
Judith Ann Hoskins " ,ég::.so ,;5.?5
berbara Jo Hoskins e 203k, 2 5415
mﬁ Jean Hoskins : p53k 3,;;:;
Sarah Jane Hoskins " : . 3:5lr5.15
Paul Dean doskins " ?*. . 3;%‘5-15
Balaite Redrign o Polee 2*%am05
a8z . -
Javier - 5&.0@ 500400
Lseleto Lomestic Hervant 000,00 E,&qﬂﬂ
Arturo Rodriguez Irusted Gmployee 15,000, 1,400,000
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SINHEEYS

ﬂl“t-m""'”"““”‘*’ d
Sureharge on PL21,396.86 - - - - ‘23,2;‘32
7 vl 335::23 - - e Zy" - 1,206.68
o nu’?&,"ﬁm!ﬁ&m |
lm-un-£0-~o-u- 3'137‘3’

mon interest Pl21,396.
v from October 28, 1968 August

i PR s ceinns e G
“g.;‘_“g:':.:u m"%*ﬁ’f.;tm
1 - g u,qg 76

f“"m 00
Compromise for late
Lesss '
Sotober 28y 8- - - ---~.._mm
pﬂlﬁn

nmunng“u '
e eseade e Mol

mr;“lﬂ.!‘il; :6‘:' ;.0‘ iy ;33,.55%
? unrchu-.m hh'm;nt on

N - - - &?.35
:hltu t ﬂ.ﬁ.m.
n-u: 23:1;29%“3-
2‘, m » e e mmwom- 1‘695.6’
*fﬂll ﬂtwg'u:;ﬁ
B e M

from 1, 1969 to
cwm s oo “'”é;ﬁ
- - 510,

The foregoing assessmants were contested and
disputed by petitioner by alleging that, prior teo
the death of Mr, Hoskins ou Jamuary 28, 1967, his
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logal residence was already established im San
Franeispo, California, Us,8.4, For estate and inhee
ritance tax purposes, petitiomer contended that the
intangible personal property of the late Mr. Hoskins
located in the United States does mot form part of
his gross estate in the Philippines, The said proe
test was, however, denied by the respondent Comaise
sioner of internal Ravemus, Hence, this appesl.

The principal issues submitted to this Court
for resolution are the followings

resident Philippines at
mmummumm—wu—
lifornia, U.S5.A., on Jamuary 19673 and

mw{il W:mﬁ-@m:
mgum—- g g
imposed on transfer taxes
Hespondent's deficlency tranzfer tax assess-
ments were predicated on petitioner®s fallure to
include in the decedent's estate and inheritance
tax returns the intangible personal properties of
mmm&mmnmmm:um,
namelys (1) Sovings Accounty (2) Commercisl
Accounty (3) Treasury Bondsy and (%) Accrued
interest asounting to P1,269,216.66 ia all,
Hespondent Comaissioner of Internal Revenue

vigorously contends that at the time of Mr. Hoskins®
death on Jamuary 28, 1967 in San Ffranciseo, Califore

|
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nia, he was & resident of the Fhilippines and, there-
fore, his intangible personal properties abroad should
be included in his gross estate in accordance with
Section 08 of the National Internal Hevenue Code,

‘in relation to Section 122 of the same Code, the
pertinent pa#tions of wvhich read as followss

Section 88, - The va=

ine of the decedent
Md-muuﬂ mmuumn-
m-tmmuwmuarmw

tangible or intangible, wherever
nltvu{d

raal mwty situated
outside Llu ppines -
xx xx xx

o e i ey ot e
purpose “gross
estate” and "gift" ineclude real estate

and sroperty, or mixed, physi~ .
mlmumh&u _

For estate and inheritance tax purposes, the
term "residence” is synonymous with "domieil” and
that the two terms may ba used interchangeably,
(Collector of Internal levemue v, Domingo de Lera,
ot aley 102 Phil, 817; Valilla ve Posadas, 62 Phil,
62%), However, n man can have but one domicile at
2 time, (Alcantara v, Secretary of the Interier,
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61 Phi, 459), 1t is,therefore, indispensable

for this Court te determine whether the late Celin
u.goumﬂa-umammuwm-am
United States at the time of his death on Jsnuary
48, 1967 in ozder to decide whether or not the i
tangible personal properties of the sald decedent
located in the United States are subject to Philippine
estate and inheritance taxes.

v The essentiazl elements of demicile or "preemie
nent hesdquarters” are tl\wfehh (1) physical pre~
sence known as the factun,”residence in fact,"
coupled with (2) the intention te nake the place

of residence onels own home, known as the gnimug.
Theze must be physical presence; intention alone is
insufficient, as is 2150 physicsl presence without
intention, In brief, in crder to acquire a domie
c¢ile by choico, there must concur (}.) zesidence

or bodily presence in the new locality, (2) aa
intention to remain there and \3) an intentien te
abandon the old demicile. (Gallego v, Vers, 73
Phil, 453).

’ The evidence adduced by both the petitionex
and the respondent as to the resicence of Calin

. Hoskins at the time of hie death on January

28, 1967 fall within s psttern of contresdiction.
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A3 the deceased has zesided in two piaces, the
~hilippines and the Unlted States, his intention
is the degisive factex in.ietfrmining reaide ce

at thg tiae of hie desth, Intention is, »f cour:ze,
2 subjective conaition of stete oxr mind, There

1s, however, sufficiant asuthoziiy to the efioct

thet more evidence i3 required to e3fsblish 2
£ ¢
lis deale, vonflict of Pews, pe <45 (1933), Du
Bols, The *ignificance in Confliet of Lawe ol the
Uistinction between Intexstate and International
Transactions, 17 inn, L.n, 3€1, 2T1 (1933;.
it is the submission o«f _etitionex tast the
late “olin M, Hoskins sceuizred 2 <Jumlcil ia fan
Pranciseo, Califormds, and sbendusd his ~hillppine
demici)l prior to hiy ceath on Januvazy <@, i5u7
besed on the fellowlng facts ano clrcumgiances,
tnswitl
(1) On csobexr 5, 197, Judge Felix
He vomingo of the UFi of manile issueo an
Ogder in Special rrccescings No. bBIGY
wherein it was stateq, am others, that
at the tlome of death of <elin i\, Hoskins
on Januazy <8, 1967, hé waz & resident of
San Francisco, :nlifnlniu_ Vedelre]
(4] Wr, Ramon Aranzaso, decedent's
confidential assistant, boukkeeper and ovexe

sll supegrvisor, testified in court that the
late wr, Hoskins purchesed Lg J3G64 a con=

e w—
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deminium apartment Mo, 161 at the Ha-
:iltoa Hetel, 5an Francisco, Califor-
a3

(3) Atty. Fh\loy J. Sibbs in his
affidavit du cated abroad sta-
ted that the ato Mg, "oskins bought on
Cetobex 1, 1964 a lazger apartment of
the Hamilton Hotel, Sem Francisco, Ca=
litornia;

Py cp 1y Ry
kins notifi s y that he was
vacating hias residence at 6Y1 sanga Avenue,
Manila, Undez the lease agreement, the
lease is terminated four months after
actice to the lamdlady, that is, at the
ond of February 1967;

{(3) On W' Me, Hoo
kine wrote another r (Exh. M) ste~

t that *
e intend t0 move to a el. He fur-

ther stated that on s DE.
WILBUR and his associates see him

again to advise him when it will be pru~-
dent to return to Mgnila. The return of
Hoskine to kanilas, may be brief or pex~
haps not at all de ng upon the physi-
cliprisiadvise, Hoskins further stated;

S PRIt 5 o8
kins stated in his letter that Dr, WILBUR
had vieited him 1i|tt:dlz {(Novemberxr &,
1966) and expressed great sstisfaction
cver his iuprovement than st any time
dur the past & months., As his weak-
ness ls gradually disappesring, it. Hoo-
kint -uggl:ttd to Dr, ﬂILBUH hig g

‘ auno: - toot down on the lug-
aation biclutu thl airplane trip was so
atiguing. He expressed optimism that
ia 1967 he may be able to hit Manila
agein \ixh, O);
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{7) On umf‘.x_&qm Mz, Hos=
kins turned over the mme::unt and owner-

ship of G,M. Hoskine and ¢ inc. to the
officers and empleyees of the ssid company,
apperert ly winding up his business inte-
rests in the “hilippines preparatory to
the sbandonment of his Philippine domicil;

(8)

: and my menud um
Lmaa, Hoskins' former cock, come to
the U.5. &8 his visitor for 6 months visaj

(9) On W. Wz, Hoskins
sent 8 letter %o the ssioner of Immi

zation regarding the change of his domici
fxom the Yhilippines teo San rrancisceo, Ce~
lifoxnia, VUisSihey DYy returning the Re-
entry rermit which wes aslresdy extended up
to December 31, 19663 and

(10) On i Golin M,
Houskins executed a | stating that
his domicil was Sen Francisce, Celifope
nis, U,S.A.

To countexrsct the evidence adduced by the peti-
- tioner sand in sustaining the view that the late o=
1in N, Hoskine was a resident of the Fhilippines
upon his deqth on January 28, 1967, respondent
pased his conclusion on the following facts and
circumstances, naaely)

‘1) Golin u, Hﬁ“iﬂl. born An Ame=
rica on duly 31, 1%: ame to the
Philippines in Jul at the tender
sge of 19 and resi d thezein conti-
nuously for 57 years including the ne~

morsble period of the Jepenese occupa-
tion;
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- {2) wx. Hoskins engaged ia busi-
ness in the Philippihes as a xealtox
hJ being an organlisz ard incorperator

Selle Hoskine & Coe, Inc, “ﬂt’
investoents inc., aad Farudiac l'm:,
inc, with ufficoa 4t 308 Chey &
Dasmarinas, manila, and was prasect
cally the sole proprietax of the
first-named corporation and Execu-
tive Vice-rresident of the othex
two (Z) corpoxrations;

3) 4As a resident alien of the
in 1966, Mr, Hoskins' iadis
inceme tax return for the sane
.year showed @ gross insome of PLEZ, 802,87

{4) in m*lm Mx, Hoskins left
the “hilippines Francisco, Cali-
fornia, for medical eheck=up ami tieat=
ment foxr an ailuent which turned eut la=
ter to be cancer, !is inteat te rotusn
to the Fuilipoines is evident from the
fagt that, befozre his depaztuxe for the
uuu:‘ States, .2; sbtalned frua't?;i :u-
reau immlgretion s Re-entry
which would expire an

h} vefore 1966, ir, Hoskins made
z trips to the United States and,
. brief -ur therein, he invarisbl

end sutomatically returned to the
excépt when dnﬂ\ caught up with
im abroad;
(6) . ., Mr, Hoe=

l:.i.nm 'S ahd testa~

Ma last illness, snd his funeral en
penses;

(7) Ouring his old age, Mr, Hes~
u-wumﬁ. lived in s house at
603 a.mu-.-nmmm

therein & compl household staff, namely:
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Luis Escleto, house servant; Avelino Sele-
rie, chauffeur; Lorenzo Sundian, cock; and
2 gardener;

~ (8) Mx, Heskins loved to be » resident
o the Philippines becsuse of the heartfelt
kindhkess and tender care extended teo him
by two §2 Filipines during the critical
and ous period of the Japanese occu~
petien oi the Fhil%ﬁgiau on the ogcasien
of World war 11, 8, he wrote: “Aztemio
Le hodtiqullt attczney-at-law, and one-time
employee of .M, Moskins & Co,, who at pex-
sonal zhsk handled my personal affaize 3&
agranged fu:.u sonfort ths out the Jg-
panese cccupatien of the Philippines,” and
Luis Esclete, ay gnsm house servant,
whe entered -z‘ﬁ oy in hovember 1941,
but whe despi at fact took caze of e
I:Iuly and at great personal xisk through-
cut the Japenese occupation of the Fhilipe
pines," {ixhe 4, pp. T9=80, BIA Rec.)}

{9) OUn September &, 1966, before the
expiry date of br, Hoskins' Re-entry Permit

extension up to because
he needed more time for medicsl treatment
in California; end

() ey p-aitte: Sostiee:
lawyex, Atty, ey s wrote 2 lettex
to petitionex, Mx, Washington Sycip, re-
minding him asuut the necessity of reoturn=-
ing Mr, Hoskins' Ae-entry Fermit in corder
"to avoid double taxation," feid counsel
inguizred furthexr whether or not the Allied
Travel Corporatien, br, Moskins' trsvel
-nn‘ had surrendered the said ne-entry
Permit which is indispenssble to avoid
double taxatiom.

on W. he requested the Philio-
=3 § omniessioner of ;mglum taor its
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EIAST LSSURs

The very meaning of domicil is the technically
preeminent headguarters tist every person is compdd~
led t0 have ia cxder that certain rxights and duties
that have been sttached to it by the law may De
determined. Taxes flow from a domicile established
for these purposes. lhe distinction is highly
important, paztisulazly in cases ig which a dece-

it A% o b . 1 L, i | A B &4

larstions by the decedent may supply evidence of
intention, they may be shown to have been jpng~

for tex purposes diffexent fxom domicile in fact.

In such clrcumstances "the sctual fact as to the!

place of residence and gecedent's real attifude

G LNEENtA0Hn WIER PesSpec

facters in scextainipg his donicilé.... *hen one

intends the fact t> which the law sttsches conse-
gquences, he must abide the consequences whether
fintendec or not,® (Paul, Pederal Estate and Gift
Taxation, Vole I, ppe 1Ul=lUi and 106-107; under-

scoring supplied).

309
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From the conflicting mass of evidence ed-
duced and relied upon by the opposing perties, we
are constrained to hold that the late Hoskins M.
Colins was 8 reeident of the Philippines st the
time of his death on January 28, 1967 in San

Frencisco, Californis. “hile we have no doubt
that the late Mx, Hoskins had established a m-‘

2ipal zesidenge sbroad for tax purposes, his
demicile in facs remains to be the Philipplﬂﬂ;/

at the time of his demise.
The Philippines is My, Hoskins' domicile

of choice. This is closrly manifested and gef-~

Asssed by bis entixe course of coaduct. in the
fizst place, he hes resided in the Fhilippines con-

tinuously for fifty-seven ‘\57) years. Sgcopd,
he @mganizPd and incorpeorated three \3) realty
cuﬁma‘ttms from which he gexived a substantial
woxly income, $hizd, on Jonuaxy 10, 1966, aftex
living end residing here for 57 yesrs, he execu~
ted his laet will and testament stating, among
-others, that he is a resident of the i-hiiippinn.
Egurth, during his lifetime he made regular trips
to the United States and, after s shert stint there-
ing, he invarilﬁly returned to the “hilippines ex-



DEC1 S10ON
CTA CASE NO. 2197

1%

cept when desth caught up with him abroad. £4ifth.
duzing his old age, he lived and resided comfortabe
ly st kMange Avenue, Manila, and enjoyed the conve-
nience snd services of a complete household staff
such as servant, chauffeeur, cock, smd garcener,
Eixth, he was very well pleased and impressed

by the services and sacrifices of two :21 Pili~
pines, a lawyer snd a sexvant, who had helped

him immensely duxing the dangerous ,and dark
period of the Jspanese occupation of the Fhilip~
pines. Sevanth, when he left the “hilippines

for S5an Francisce, Califormias, im April 1966,

Mr, Hoskins first secured from the Sureau of
immigration a iewentry Perpit which would expire
on Uctobexr 14, 1966 - a clear showing of his
intention to continue and retain his Philippine
domicile. Ejght, before the expiry date of said
permit, he requested the “hilippine lmmigretion
Commissioner for its extemsion up to LDecemberx 3l.
1966, thereby corroborating and cementing his ree
solute and unegiivocal imtention of continuing

and retaining his Philippine domicile., Ninth.

on Uctober 25, 1966, he expressed in a letter te

Mr, Hamon Aranzeso his desire to return to Manile

o311
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and move to a hotel, but his return to the “nilipe
pines will depend upon his physician's adviee.
finally., on Noyembexr 9, 1966, he expressed in
another letter his desire to return to the Philip~
pines by suggesting dizectly te Dr., WILBUR his
intention but the said doctor ebjected on the
ground that the airplane trip back to the Philip~
pines would be tiresome for Mr. ‘eskins.

On the other hand, petitioner alleged that:
(1) ux, Hoskins turned over the ownexship and
masnagement of “. M. Hoskins & Co, teo the officers

and employees thereof in Februazy 196vs (2) he
bought in Ociober 1964 » small and later on 8
bigger condominium apartment of the lamiltoa
Hotel in San Francisce, Californiay aad (3)

on (ctobex 25, 1966, Mr. Moskins notiflied his
landledy that he 1s vaceting his remted residence
st Manga Awenue, Manila, at the end of February
1967, The said allegations and facts have no per-
suasive bearing on Mr, Hoskins desire to abandon
his Philippine domicile because, even before the
expivation of his fleventry Fermitd, he manifested
explicitly his consistent desire to return to

the Philippines by requesting the Philippine ime
migration -ommissioner to gxtend the said HRe-entxy

. 3132
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Pezmit up tg Pecembex 31, J906. Moréover, on
Hovenbex 8. 1966, a date very nurh lster than the
date stated in the three instances cited asbove,

Nz, lioskins suggested te Dx. “ilbur his unflin-
ching desire te return to Manils during the end
of the same month,

Thereaftex, on Decead
Mr. Moskins requested the Philippine Immigration
Commissioner to change his demicile from the
Philippines te the “nited States; and he exe-
cuted a “odicil wherein he stated that he was
a vresident of the same place, respectively., These

facts and circumstances, cComparatively speaking
and made just over a momth before “r, Heskins
died of cancer on Januarp 28, 1967, em.ut pos=
sibly countezact and overwhelm the massive and
persuasive force and effect of Tespondent's
evidence that the late Colin &, i-!nilm had
established » dumicile of choice in the hilipe
pines.

Qur view is further strengthened and sup-
ported by the fect that, since ¥r, Hoskins ar-
rived in Sen Francisce, Califexnia, in “pril,
1906, he was under constant medicel cbservation,
care, and treatment. Iin faet, the attending physi-

* 313
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c¢ian sdmonished “r, Hoskins that the facilities
he was getting fcf the treatment of his ailment
were not available in Manila. (kxhs. 6 and 6-A,
Ppe 82«83, BIR Rec.), That sccounts for the
orolonged stay of My, Hoskins abzosd., But a
change of Philippine residence for the purpose
of benefiting one's health abroad does not 1pg0
facte eoffect a change of dniéih. Thus, it was
helds

g e,
01 re
or &

purpose of benefiting on.'
health does not usually effect a Bhange
of domicil, sven th the actual time
spent in the new zesidence is long and
the person invelved is asware that his
illness will prevent his ever return-
ing to his domicil. (Americsn Juriee
::i)ﬂhﬂll 4dey 1966 ed., Vol, <5, page
That 1e not all. Iin the imvestigation con~
ducted by hevenue Lxaminer Uniral #, Matic to as~
certain the genuineness of the signature of Mp,
Hosking appearing in documents signed by him just
over a month befors he died, Mr. Ramon Aranzaso,
confidential and trusted asssistant of the ssid
decedent, showed the sald revenue examiner &
bundle of lettere, Lxaminer Matic found among
them a lettex of “tiy. Finley uibbs, dated Decem=

bex 25. 1966, addressed te “x, washington Sycip

314
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inquizing fxu the lattex whethexr or not "y, Hoge
nns; Re-entry Permit had been returned to the
Buresu of lamigzastion., Mr, Gibbs further stated
in his lettex that the return of the said e
entzry Permit wes necessary to mié double taxa-
tion. (Pp. 163=166, t.s.n,)

Examiner Matic further testified that Mx,
Gibbs' letter of December 2%, 19686 was forwazded
by Mr. Syeip to Mr, famon Aranzasc who was asked
to handle and tale care of the zeturn and cancel-
lation of the Re-entry Pexmit ia question, After
all, Mr, Azenzaso was & reliable and trusted as~
sistant of Me, Hoskins.

/ﬁc testimony of Revenue Examiner Matic was
roundly assalled and objected to by petitionex's
counsel as hearssy and that the best svidence
rule would require the preductiom and presentas-
tion of the very letter of Mp, Gibbs to Mr, yeip.
Taxation, however, is a practicsl matter and any
relevant evidence dealing on tax avoidance can-
not be ignored and disregarded completely by the
Tax Court on the basis merely of procedural tech-
nicality. This is sc because t_.hc proceedings in
the Tex Court are not governed strietly by the
technical zules of evidence., (Sec. 8, liep, /ct
No, 1128),
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In the letter of kr, “o;llns to My, Avan-
zzse 2ated Npvembex 30, 1966, it is to be noted
that the -htﬁ: was informed by the former that
the services of the law firm of Glbbs end Gideon
83 legal counsel of ir, rogkins were availed of.
Hot long theresfter, specifically on December 6
and 14, 1966, wx. Meskins, in a sudden reversal
of his consistent intention of avethining and
continuing MQ Fhiliopine domicile, made 2 yee
quest for the cancellstion of his Re-entry Per-
mit and executed a Codicil stating that he is »
‘resident of San Frencisco, California,

it .w: to us thet iz, Voskins' regquest
for the eancellaticn of the As-entry Permit and
thé execution of a Codieil just over a mcnth bee
fore he died of cancex, axe nothing more M. feeble
sttempts to establish & ngminal residence in the
United States of Americs for tex MM- pure
poses, Accordingly, we hold thet the late Colin
M, Hoskins was domiciled in the Philippines at
the time of his desth on January 28, 1967 and,
therefore, the deficiency estate and inheritance
taxes assessed by the respondent -omuissioner of
Internal ievenue against the decedent's estate
are validly and legally made,
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SECCNG Lo UEs
Lespondent contends that the SR [raud suze

charge, intluded in the M;ﬂmy sstate and in~
hezitance taxes assescecd zgainst the petitiocner,
was not contested during the sduinistrotive stage
ef the case o in the imstant petition fox review,
- It is now argued that, since the jurisdiction of
the Court of Tax Appeals is purely appellate, it
has no jurisdiction over the uncontested assese~
ment of the 505 surcharge imposed by the respen-
dent Commissioner of Internzl Aevenue.

The odd and novel theory advanced by the
sald respondent is unteneble. Under Zection 7
of fepublic Act Noe 1123, this Court has exclu=
sive appellete Jurisdiction to review by asppeal
“decision of the Commissionex ef internal ievenue
in cesss involving dhm' assessmenty, XX Xx
penalties imposed im relation therefe, xx xx
or other metters arising under the National In=
ternal devenue Ceode xx xx.* Conseguently, when
petitioner digputed the entire deficiency estete

405 _ABReXASNES Lax cssessments es evidenced by
Exhibit "N*, this Court scquired jurisdiction

over the issue of the Sli nau'uma-.
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Fraud cannot be presumed. Section 1CRQ of .
the Revenue Code autherizes the Commissioner &l
Internal sevenue to acd Lotthe estate and inhe-
zitance taxes due on the transmission of the de-
cedent's estate s surcharge of 50k of its amount
im case s false or fraudulemt return is filed.
But fraud must be proved by clear and convincing
evidence amcunting te mere than mere preponderance
of evidence. (Yutive Sons Hazdware Co. ¥ve CeTeAs
snd Coll. of Int. Rev., G.R. No, L-13203, Jam.
28, 1961; I SRA 160),

After all, it is & settled jurisprudence
that tax assessaents must be Lased on facts amd
not on presumptions. (m. of Int, Rev., Vvs.
Benipayo, ot al., 4 ShA 182), |

During the heaxing of this case, respondent
failed to sdduce any evidence of fraud or willful
intent to evade the payment of the estate and im=
hexritsnce taxes dus on the transmission of the de-
cedent's estate. In the gircumstances, we hald
that this Court has jurisdiction over the issve
invelving the 50¢ frewd surcharge. we find amd
held, therefore, that the imposition thereof ia
the instant case is cleszly without any justi-
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fiable legal basis.

As to the compromise penalties of #15.00, £50.00
and ¥50,00 for mu“'s falluze to file
the required notice of death, late payment of
the estate tax, and late payment of the inhe=
ritance tax, respectively, suffice it to say
that respondent coes not have any power to im=
pese a compromise penalty without the consent
of petitioner. (Coll. of Int. Rev. v, U.5.T,
et aley Guile Noss L~11274 and L=113280, Now,

28, 1958; Coll. of int. Rev. v. Bautista et
aley Gofis HOs, L=12250 and L=-12259, Masy 27,
1999; Philippine iaternationsl Faix, Inc. v.

" Goll. of Int. Reve, Geile Nos. Lo12928 and 12932,
March 3), 1962), The impesition, therefare, of
the compremise penalties in this case is base=
hu‘ul illegal.

There is, therefore, due and cellectible
from the transmission of the decedent's estate
the total amount of F332,814,27, computed se
followss
Estate tax = » @ « = = = = = » » ¥ 186,764,501

5% for late payment
mononuouno u{.‘“
umﬂymﬂnumm.a

from Ott. 1968 te Nov. ’ '
I .’.._-“ 3.137.37
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1/2 monthly interest on pm.:m.u
from Gct. 48, 1968 to Sept. 31
lm-ﬂcunnuvootd ‘.mﬂ.“
14 monthly interest oa #12]1,396.806
from September 1, 1969 te Cst. _
“.lwo.'ohﬂnanoﬂ.
Estate tax and penziti “-ose P
Lessy Amount a.o.n.wu
dated Oct. 28, 1968 = - = = = = _41L.234,00
Deficiency estate tax and penale

tieg » » o = a s v s s s o w e w

Inheritance tax = « = = « »w =« =« ¥ 164,780, 72

mmg!u iste payment ¢
'mm‘ TN EEE R R R R “7.“

1+ aonthly interest on 116,956.93
from Jan. 20, xmum,a{m- 1,695.69
1/2% monthly interest on r119,467.1C :
from Jan, 28, 1969 to Aug. 4,181,395
1% monthly interest on rn9 467, ‘
from Sept. 1, 1969 %o Octe 28/70
Inhezitance tax and penalties = « « ¢

Less: Amount pald N, 104591C

dated Jan. 42, ] - e e :
Deficiency inheritence tex and — il

Total deficiency estate and im=
heritance taxes and penalties _§ 332.514.27

s s

WEREPORE, the decision f the Tespondent
Commissioner of Internal devenue appeeled from
is modified, The deficiency estate asnd inhe~
ritance taxes togethexr with the 5+ surcharges
and 'l.mu: sssessed by zespondent sgainst
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petitioner are sustained and upheld; while the
50 surcharges snd compromise penalties imposed
by respendent sre hereby camcelled snd declared
to be without any force and effect,

50 URDERED,

Gueson City, December 18, 1975,

w“Ek CONCUR:

L S s
RAMGN Lo AVANGERA
rssceiste Judge



