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RESOLUTION

COTANGCO-MANALASTAS, J.:

The Court is confronted with a Motion for Reconsideration
filed by pcetitioner, by counscl, on October 28, 2014. Pctitioner
prays of this Court that the Decision of this Court enunciated
on Qctober 10, 2014 be reversed and sct aside and a new onc
be rendered: |1]| declaring the deficiency value-added tax (VAT)
asscssment issucd by the Burcau of Intcrnal Revenuce (BIR)
againsl pelitioner to taxable year 2006, in the amountl of
P3,528,825.28, illegal and invalid for having becen issucd
beyond the three-year prescriplive; and [2| permanently
restraining the respondent from collecting from the petitioner
the abovementioned disputed 2006 deliciency VAT
asscssment,

The subject Motion is hinged on the [ollowing grounds:

L. That this Court crred in finding that mere falsity in the
returns filed by petitioner sulfices to warrant the
application of the ten (10) years prescriptive period of
asscssment under Scction 222 of the 1997 National
Intcrnal Revenuce Code (NIRC), as amended; P
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II. That this Court crred in finding that the returns filed
by petitioner were [alse;

11I. That this Court crred in not applying the ruling in
Winternitz Associates Insurance Brokers Corp., vs.
CIR (CTA Case No. 7971)(“Winternitz” case) in deciding
the instant case.;

IV. That this Court erred in holding that petitioner is
liable for 50% surcharge under Section 248(B) of the
1997 NIRC, as amcndcd, despite the abscence of fraud
on the part of pctitioner.

In support of the first ground, pctitioncr asscrts that:
mere f{alsily ol the return does not warrant the application of
Scction 222 of the 1997 NIRC; there is nothing in the casc of
Aznar vs. Court of Tax Appeals! which supports the conclusion
that merce falsity of a rcturn automatically calls into opcration
the 10-ycar prescriptive period; the Aznar casc actually
qualificd thce applicability of cxtraordinary period of
prescription highlighting that it is only when the government
is placed at a disadvantage so as to prevent its lawful agents
[rom proper assessmenti ol tax liabilities that the exceptional
10-ycar period should be applied; that, unless it is ¢stablished
that the falsity of the return was intentional or was of such
naturc that thc government was prevented from making the
assessmentl within the 3-year period, the extraordinary 10-
year prescriptive period should not be made applicable.
Pctitioncr points out, that: there was no showing that the
alleged falsity in its return was intentional and was of such
naturc that respondent was placed at a disadvantage or was
prevented from making the assessment within the ordinary 3-
ycar prescriptive period; and that respondent did not cven
make any such allegation.

Anent the second ground, pelitioner argues that even
assuming that mecre falsity of rcturns is sufficient to warrant
the application of Section 222 ol the NIRC, the finding in the
assailed Decision that petitioner’s returns were false is
[actually incorrect. Petitioner contends thal: the returns were
not falsc by thcmsclves as the mistake was mercly brought
about by the claim of input tax made by some of petitioner’s
clicnts, which this Court attributed to pctitioner’s alleged L

1 G.R. No. L-20569, August 23, 1971.
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wrongful issuance of VAT rcceipts for premium payments due
lo insurance companies; what was [alse and what brought
about the dcficiency VAT asscssment against petitioner, was
the claiming of inpul tax by some of petitioner’s clients based
on the rcceipts issucd by the latter for premium payments
actually due to, and received by, the concerned insurance
companics; the falsity docs not cxist at all in the rcturns filed
by petitioner as the same accurately reflecled the correct and
truc income of the latter, which only consists of commissions,
if any, such falsily may be found either in the claiming of
inpul tax by some of pelitioner’s clients, or at most on the
recelipts 1ssucd by pctitioner.

As rcgards thce third ground, pctitioner rciterates its
stand as to the applicability of the 2011 ruling in the case of
Winternitz where it was ruled that only commissions received
Winternitz for services rendered 1o the insurance company are
subjcct to VAT.

Finally, pctitioncer claims that this Court committed a
grave error in aflirming the imposition of fifly percentl (50%)
surcharge against pctitioncer by respondent under Scction
248(B) of the 1997 NIRC, as amended, based solely on the
alleged substantial undcerstatcment of pcetitioner’s VATablce
sales in 2006. Petitioner narrates that the Supreme Courl
ruled in the case ol Aznar thal for purposes ol imposing
surcharge under Section 248(B) of the law, mere [alsily of the
rcturn sans fraud or intent to cvade tax is not ¢cnough; there
must be evidence of willful filing of a false and fraudulent
rcturn with the solc object of avoiding tax; and that no
evidence was introduced to establish fraudulent or willful
intent on the part of petitioner to cvadce taxcs.

In a Resolution issucd on November 3, 2014, respondent
was ordcred to comment on  petitioner’s  Motion  for
Reconsideration within ten (10) days from notice.

An Opposition/ Comment (to the Motion  for
Reconsideration) was filed by respondent, through registered
mail, on Novembcer 11, 2014. Rcespondent alleges that:
pctitioner’s Motion for Reconsideration should be trecated as a
mere scrap of papcer as the samc lacked the required notice of
hearing; and even il the application of the rule is relaxed,
pelitioner’s Motion contains a reileration or rehash of
argumenis already submilted 1o and pronounced withoul
mcrit by this Court. t/
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Hence, the subjeclt Motion is now deemed submitted flor
resolution.

Records support the fact
that there is falsity in the VAT
returns; thus, prescription is len
(10) years counted  from
discovery of the falsity.

There 1s falsity in the 2006 VAT rcturns filed by pctitioner
by reason ol ils [ailure to repori the whole amount of its sales
in its VAT rcturns despite the issuance of VAT official receipts
on the same. This lact is not based on mere allegation but is
amply substantiatced by the records in this casc. As discusscd
in the assailed Decision of this Court, viz:

“However, perusal of petitioner's documents reveals
that it issued VAT official receipts so to its clients on the
gross amount of premiums collected [rom which the latter
claimed their input VAT as gleaned from the Details of
Taxpayer's Customers' Records. Hence, although petitioner,
as an insurance broker, simply liaise between the clients and
the insurance companies, it becomes rightfully liable to
output tax on the gross premiums collected for issuing VAT
official receipts for the said premiums and considcring that
the clients claimed thce input tax based on the gross
premiums reflected on the VAT official receipts issued to
them.

It bears stressing that the VAT imposed on the sale of
goods or properties and salc of scrvices and usc or Icase of
propertics under Scctions 106 and 108 of the NIRC of 1997,
as amended, is an indirect tax and the amount of tax may be
shifted or passcd on to the buyer, transfleree or lessee of the
goods, properties or services. Thus, for the same transaction,
the output VAT of the seller becomes the input VAT of the
purchascr. The only means of communicating this shifting is
the VAT-registered official receipt (in  the case of
sale/purchase of services and use or lease of properties) or
sales 1nvoice (in the case of sale/purchase of goods or
propcrtics) issucd in accordance with Seclions 113 and 237
of the NIRC of 1997, as amended.”

Petitioncer issucd VAT official rceceipts? to its clients on the
gross amount of premiums collected but lailed to report the
salid gross amount in its VAT rcturns?®, which resulted to
substantial underdeclaration on sales in the amount ofﬁ

2 Exhibits “A-1” to “A-1217".
3 Exhibits “N-1¢, “N-27, and “N-3".
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P22,556,499.307, which is morc than thirty pcercent (30%) of
its taxable sales lor 2006. The said underdeclaration arose
from respondent’s finding that petitioner’s  gross  sales
amounted to P44,182,224.98, which was arrived at using the
computcerized matching conducted by the BIR on data
provided by third party sources (purchases submitted by
pctitioner’s customers) per the Reconciliation of Listing for
Enforcement (RELIEF) and Third Party Marching-BOC Data
Program.®> Thc latter figurc was then comparcd with the
amount ol P21,625,725.68 reported per VAT returns® resulting
in an undeclared sales collection of P22,556,499.30.

The Court is nol persuaded with petitioner’s argument
that thc 10-ycar prescriptive period should not be applied
since the government was not placed at a disadvantage so as
to prevent its lawful agents from proper asscssment of tax
liabilitics. In the casc of Aznar/, a falsc rcturn has bcen
dcfined as a deviation from the truth or fact, whether
intentional or not. In this case, records reveal that sales
collection of P22,556,499.30 was not rcflected in petitioner’s
VAT returns, showing that there is deviation from the truth.

The pronouncement in the casc of Holiday Inns (Phils)
Inc. vs. Commissioner of Internal Revenue® by the Court of
Appeals fortilies the precept that a lalse return merely implies
a deviation [rom the correct tax, viz:

“This Court agreces with the CTA that the ten-year
period of limitation should apply. The falsity of the VAT
return filed by HIIl is established by the fact that in its 1995
Annual Income Tax Return, IIIPI's declared gross incomc
from sale of services representing management fees was
higher than the taxable sales reported in its VAT returns by
P269,967.02. This was not denicd by IIIPI albeit it claimed
good faith in not declaring the said amount. That
notwithstanding, this Court is not inclined to sustain HIPl's
defense of good faith, otherwise, any taxpaycr filing a false
return can casily cscape liability. While there may be truth to
HIPl's claim that it had no malicious intent to evade payment
of the tax, this does not preclude a finding of a false return.
This is because while a fraudulent return implics a malicious
and deliberate intent to evade the payment of the tax, a false
return merely implies a deviation from the correct amount of p

4 Exhibit “6” to “6 a”; Exhibit “DDD”.

5 Annex “A” of Exhibit “DDD? BIR Records pp. 66 66g, Details of Withholding
Agents/Payors and Payeces /Income Recipients Records; and BIR Records p. 67., LN No.
019-WE-N-06-00-00030.

& Supra, Notc 3.

7 Supra, Nole 1.

# C.A.-G.R. SP No. 78828, September 9, 2001,
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the tax. That the 50% surcharge was nol imposcd does not
mean that the return filed by HIPl was correct. In fact, the
30% threshold on substantial underdeclaration under
Section 248(B) of thce Tax Code is but a mere prima facie
presumption of the filing of a false or fraudulent return.
Thus, the fact that HIPl underdeclared 5% only of its total
salcs docs not mean that it did not file a false return. To
sustain IIPI's interprctation would certainly be absurd.”
(Lmphasis Supplied)

Moreover, petitioner failed to present evidence {o refute
the cxistence of the said undceclarced gross receipts/sales and
merely argued that the returns are not false by themselves as
the mistake was mercly brought about by the alleged
erroneous claim of input VAT by some of pelitioner’s clients.
To rcitcrate, although pctitioner, as an insurancc broker, may
have simply liaised between the clients and the insurance
companics, it becomes rightfully liable to output tax on the
gross premiums collecled for issuing VAT offlicial receipts for
the said premiums and considering that the clients claimed
the input tax based on the gross premiums reflected on the
VAT official rcceipts issucd to them. Furthermore, ‘als a
general rule, tax assessments by tax examiners are presumed
correct and madce in good faith. All presumptions arc in favor
of the correctness ol a tax assessment. It is to be presumed,
however, that such asscssment was based on  sufficient
evidence. Upon the introduction of the assessment in
evidence, a prima facie case of liability on the part of the
taxpayer is made. If a taxpayer [iles a pelition for review in the
CTA and assails the assessment, the prima facie presumption
is that the assessmenl made by the Bureau ol Internal
Revenuce (BIR) is correct, and that in preparing the same, the
BIR pcrsonnel regularly performed their dutics. ®

In view of thc above-stated computation of respondent
which resulted in undeclared gross receipts in the amount of
P22,556,499.30, and considering further petitioner’s failure to
present evidence Lo refute the existence of the said undeclared
gross rcccipts, the Court thercfore agrees with respondent’s
findings that there was an understatement of petitioner’s VAT
salcs collections in 2006 and such understatcment makes
petitioner’s VAT returns for the said year false. Thus, the ten-
ycar prescriptive period provided under Scction 222 of the
1997 NIRC, as amended, applies. P

9 G.R. No. 136975, March 31, 2005
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In light of the forcgoing, the Court stands by its
aflirmation of respondent’s decision and assessmenl againsti
pctitioner for dcficiency VAT in the amount of P1,678,203.55
for tlaxable year 2006 resulting f{rom substantial
undcrdcclaration of sales.

Ancnt the imposition of the 50% surcharge under Scction
248 (B) of the 1997 NIRC, the Courl finds the same to be in
order. Scction 248 (B) is clear on the imposition of penalty of
S50% of the tax or ol the deficiency in case a false return is
willfully madc. In this instance, falsc rcturns were willfully
made, this is cvident from pctitioner’s own admission that its
VAT returns only reflected its income, which consists only of
commissions. Vcrily, pctitioncr did not report in its VAT
returns the gross amount of premiums rellected in the VAT
official receipts it issucd to its clients.

WHEREFORE, premises considered, pelitioner’s Motion
for Reconsideration is hercby DENIED for lack of merit.

SO ORDERED.

A i Aot
AMELIA R. COTANGCO-MANALASTAS
Associate Justice

WE CONCUR:

gm«ﬁ a. Gk /
JUANITO C. CASTANEDA, JR. CAESAR A. CASANOVA

Associate Justice Associate Justice



