REPUBLIC OF THE PHILIPPINES
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DECISION

This is an appeal from a decision of the respon-
dent Collector of Internal Revenue assessing and de-
manding from the petitioners, tong Lee Din and Juanito
Lee Tim, doing business under the partnership name of
wong & Lee, & deficiency amusement tax of #3,170,03,
inclusive of surcharges, itemized and computed by the
respondent as follows:
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Less: Total gross receipts

per Teturn - - - - - _20.J02.30

Undeclared gross receipts - (16,.114.5%
10% tax due on #18,104.50 « ¥ 1,811.45
ﬂmmino_ ey
“Mhﬂ%{m
underdeclaration
gross receipts - = « » 905,72
ANOUNT STILL DUE AND
m----,. ijl‘m‘oj

The disputed assessaent is based on the alleged
undeclared gross receipts of the petitioners in the

asount of #18,114.50 covering the period from Februasry
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13 te March 18, 1953, ia comnection with the Xavier
sugat Show held and rendered at the Riviera Night Club
foxr 19 nights within the aforesaid peried., The as~
sessment and demand was made oy the respondent under
authority of section 260 of the Natiomal Internal He-
venue Code, as amended by Republic Act No. 418, which
imposes on the operaters, proprietors and leseees of
night clubs an asusement tax of 1UK of the gross re-
calpts; 2 surcharge of 255 for late payment and an
additional surcharge of 50k for willfully submitting
a false or fraudulent return.

Before going into the merits of this case, it
would be worth mentioning that during the last stages
of the trial of the case before this Court wherein
only one issue was raised, i. e., the legality oxr
illegality of the #3,170.03 deficiency assessaent,
petitioners’ counsel filed a motion to amend their
original petition for review so 2s to imclude by way
of second cause of action, 2 claim for refund of the
amount of #2,310.25 allegedly paid by the petitioners
to respondent on the gross receipts declared by them
during the same period involving the same business
venture. To the formal "Metion to Amend"” of peti-
tioners® counsel filed before this Court on July 15,
1955, was attached the "Amended Petition for Review"
with the request that the same be formally admitted.
Respondent®s counsel filed an opposition thereto ai-
leging (1) that the new issue sought to be included
completely changes the nature and theory of the ori-
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ginal actiem, thereby cawsing substantial prejudice
te the respondent end, (2) that the asended petition
WaGMMWHMM-f#E.m.m
over which this Court has no jurisdictioan due to pe-
titioners' failure to comply with the requirements
isposed by section 306 of the National Internal Re-
venue Code. '

This Court, im its resolution of July 26, 19959,
denied the “Neotion to Amend" filed by the petitioners
on the following grounds: (1) that there is no alle-
gation in the proposed amended petition for review
munwm-mmmum
dit has beem previously filed with the respondent Cel-
lector of Internal Aevenue under section 3U6 eof the
 National Internal Revenue Code (Wee Foco vs. Posadas
64 Phil, 640; Bermejo vs. Collector of Internal Re-
venue, G. K. No. L-3029, July 25, 19%0) so as to con-
fer upon this Court jurisdiction to hear and decide
on the wmerits this additional cause of actionj
(2) that te allow the petitioners to amend their pe-
tition for review at such advanced stage of the trial
would unnecessarily delay the final determination of
the principal issue subject of the original petition
for review (section 2, rule 17, Rules of Court in the
Philippines); and (3) that at any rate, the claim for
refund of the amount of #2,310,2% could be made the
subject matter of a separate and independent appeal
by the petitiomers before this Court. Moreover, evem -
granting that & claim for refund was made with respect
to this amount, 2 cursory reading of the pleadings will
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show that the contemplated court action imvelving ghe
said smount is being filed beyond the 2 years pres-
criptive period provided fexr in section 306 eof the
National Intermal Revenue Code (P, J. Kisner Ce., Ltd.
vs. Saturnine David, 49 0. G. p. 18952).

Fetitioners® counsel never wmoved for a" reconsi-
deration of this Court®s reselution of July 26, 1955
denying their "Motion to Amend” such less have they de-
clared their intention te appeal said reselution teo
the Supreme Court.  Thues, the trial procesded to its
final termination with respect te the one and only
issue stated ia the original "Petition for Review®
which is the legality or illegality of the deficiency
smusenent tax assessuent im the amount of »3,170.03
inclusive of surcharges. This decision is, therefore,
limited to the appeal interposed by the petitioners
questioning the legality end sccuracy of the last men-
tioned assessment.

From the admittea portions of the pleadings and
the deocumentary and testimeniasl evidence preseated oy both
parties during the trial of this case, the following
facts appear: The "Riviera® is a night club located
st Dewey Boulevard, Pasay City, owned by Mariamo Zamora
and operated under lease during the period comprised
between Janvary, 1952 to Decesmber 31, 1953 by the peti-
tioners herein, wWong Lee Din and Juaniteo Lee Tim, deing
business under the fira name of wong & Lee. sometime

in the early part of February 1953, by special agreement
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between the petitioners and one Ted Lewin, who promoted
the couing of the Xavier Cuget Orchestra for a series
of periocxmances at the International Fair Auditorium,
the said orchestra was m'ngnd to play and held floor
shows at the Alviers Night Club after its regular sa-
tinee and evening performances at the Philippine Intere
national Fair, More particularly, the contract between
the petitioners, #s lessees and operators of the Hiviera
bight Club, and Ted Lewin, the premoter and Dooking agent
of the Xavier Cugst Oxchestra, was that the latter would
perfora at the said night club for 19 aights during the

 perlod from Februsry 13 te Mazch 8, 1953. The contract

also  provided thet Ted Lewin would get all the cover
charges collected from the patroans of the Aiviera Night
<lub for those nights as his compensation for sponsoring
the coming of said orchestra to this country and the
petitioners would get during those series of periormances
the proceeds of the night club derived from food and
drinks served within the club preamises.

The petitioners declared in their amusement tax re-
turas for the nights when the Aavier Cugat Crchestre
played at the Riviera Night Club, greoss receipts on
cover charges the amount of #23,102.50 (Exhibits D,
Deled, D=2 and De3=A) for which they paid the correse
ponding asusement tax of 10k or v2,310.25, It will be
muMMumnmim.ﬁ-
ficial receipts, ixhibits D and D=2, that the amusement
tax paid by petitioners for the months of Februay and
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March 1953, amounts to #10,880,06. Ia this amount 1s
included the amusement tax for other receipts ef the
petitioners wach as food and drinks as well as the
asysement tex for other nights during said peried when
the Xavier Cugat Urchestra played at Clark Field and
Olongape and not at the Aiviera, Actually, fer the
nights when the sald orchestra played at the Riviera,
the petitioners declared a total gross receipt on cover
charges the amount of 723,102,9% on which they paid
lﬁu!!.ﬂﬂ.ﬁ.

Un or about March 18, 1993, while B.1.R. Agents
Suarez, Lontok and Jongko were examining, on oxdes of
their superiors, the books of accounts and other im-
portant papers of Ted Lewin at the Say View Hotel in
coanection with his different business ventures sd
promotions, the said agents came across vaerious working
shetts, chits, receipts and other papers, Exhibits 2
to 11, which in some way or another were connected with
the performances rendered by the Xavier Cugat OUrchestra
at the Riviexra Might Club of which Ted Lewin was one
of the beneficiasries, The papers in question fermed
part of the bundle of records delivered velyntarily te
the 8.1.R, Agents by Carles Magdaluyo, Accountant-Dook-
uwu‘rum.mmmmunmi._m
gation at the Bay View Hotel. The investigating teem
brought along Exhibits 2 to 1l after issuing a receipt
therefor, and after carefully examining and evaluating
them arrived at the conclusion thet the petitioners
actually netted on Lhe cover charges at the Riviers
mmmmwum-nmum-
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formances the total sum of #41,217,00 and not #23,102.5%0
as declared by them in their returns, Consequently,
the respondent lttﬂllﬂ. against the petitioners the
amount of 73,1 N.,03 as ceficiency amasenent tax, in-
clusive of surcharges, in accordance with section 280
of the National Intermal Revenue Cude, as amended by

Republic “et No. 418,
Petitioners® appeal narrows deown to two main

guestions.

1. Whether or not the chits, papers hnd
other documents, @Exhibit 2 ta 11,
taken by B2IA Agents Suarez, Lentok

from the office files
of Tod Louin which they based
0nd deficiency amusement
tax ty of Mt.ittmrs are ad-
missible in evidence against the pe-
titioners and whether cr not these
exhibits are.sufficient to sustalin
the doficiency amusenent tax #ssess~
ment asde by respondentj and
2. m or not petitioners are t
“‘m sald taxes unm
ie Ast . Mo Mh
o g “'..,::““'g; '!““‘-"‘
m Tom yaent o H-

en the receipts duiud ﬂunm

Un the first question: Fetitieoners' counsel contends
that it is highly unfair and mest irregular %o hold

a taxpayer lisble for deficiency tax based en the
chits, working sheets and other papers takea or seized
frem another taxpayer, To prove their peint, peti-
tioners presented as their witness Carlos ragdaluyo,
Accountant-dookikeeper of led Lewin, who testified that
the decuments, Exhibits 2 to 11, teken by the B.l.A,
wmmmmmﬂmm-m
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the said agents based the deficiency tax lisbility of
the petitioners, slso included other business ventures
and promotions of his employer such as the Ortiz, Dade
Marine, Jee Louis prize fights, Reller Derby, lece
Follies and Harlem Globe Trotters and that the tetal
smount of cover charges paid by the petitioners to Ted
Lewin for the Xavier Cuget performance 2t the Aiviera
Night Club as per contract is :23,790.00 and not
$41,217.00 as found by the B.1.A. Agents. Un the
question of credibility, we find testimeny of 5. L.A.
Agent Reynalde Suarez, who with two cther agents, made
s thorough examination and evaluation of the documents
in guestion, more relisble and trustworthy than that of
petitioners® witness, Carlos Magdaluye. The petitioners
have not shown any possible ulterior motive why B.i.A.
Agent Suasrez should distort the truth., There is in
his faver the presumption of regularity in the per-
formance of official duties which has net been dis~
proved by petitioners. On the other hand, it is easy
to understand why Carlos Msgdaluyo testified in the
manner he did in favor of petitioners, By adaitting
8 greater sum than what the petitioners glaim to have
delivered te Ted Lewin as his share of the cover charyes,
the latter would undoubtedly be held liable for »
bigger amount of income tax than that declared by hia,
if he has declared this income at all.

As correctly pointed out by respondent's counsel
in his memorandum, the notations "Lee" “Wong" or
"Wong and Lee", written on Exhibits 4-8, 5-A, B«C,
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9=A, 9=B, 10~/ and ll-A refexr to ne other person or per-
sons but the herein petiticners. The figures appear-
lag on thess exhibits c¢could met have been in connec-
tion with other business ventures and/or proasctiens of
Ted Lewin because none ot kis venlures or promotlons
were held at the Riviera Might vluo excepl the Aavier
Cugat Show, It will be noted in Exhibit 2-A that the
entries therein are for the period from Fesruaxy 13

te March & which, which far from being just a mexe
coincidence, taily with the dates when the Xavier Cugeat
Urchestra performed at the Riviera night Club. The
respective amounts appearing aiter esech date repre-
sent no doubt the tetal amount of cover charges re-
ceived for that particular day by Ted Lewin from the
petitioners in accordance with their contrast. Uo=
viously, the words and figures "at v5.00" appeariag
after each day on Exhibit 2-A reier to the admission
price or cover charge charged by the petitioners for
the Cugat show which they admitted to be actually
#95,00 pex ticket, This anit price appesring en Ex-
hibit 2«A certainly could not refer to drinks and
food served in the premises of the Riviera, Neither
can it be said that the awounts appearing on said em~
hibit renging from »7U.C0 te 15,020,00 include receipts
m'mmnmmm“mum As per
contract, the recelipis for feod and drinks are for the
petitioners and not Ted Leowin, The accuraey of the
figures appearing on Hxhibit 2.4, which total #41,217.00,
becomes the more convinging if we are to note as we do
note, that after cach item there appears the initial of
mumr}nm;-mmu
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Ted Lewin,

/ With the adaission of witness legdaluye that he
does neot keep & regular journsl fer his employer, these
chits, ruled sheets and working sheets, Exhibits 2 to
11, are in our opinion the best source of an accurate
and true record of the total amount of cover charges
received by the petitioners from the Riviera Night
Club during the Xavier Cugat Show which the petitioners
in turn delivered to Ted Lewin in accordance with their
untlut.] )

Another ¢lear and convincing proof to show that
the various figures appearing in Exhibits 2 te 11, as
summarized in Exhibit 2-A, represent the actual gross
receipts of the petitioners on cover charge from Feb-
ruary 13 to March 8, 1953, is the fact that the first
entry for February 13, 1953, marked as Exhibit 28 on
Exhibit 2, for #3,340.00, also appears in the beoks of
accounts of the Aiviera Night Club for the same date.

~ We know of no rule in evidence, and for that

matter petitioners' counsel have failed to cite any such
rule, which excludes documentary evidence taken or seized
from one taxpayer as evidence against another taxpayer
uore so if the two taxpayers have an interest dn and are
the beneficiaries of 2 common business venture. Res-
poident invokes for the admission of the questioned ex-
‘hibits, eection 15 of the National Internal Revenue Code
which gives him the discretion to assess the proper tax
on the "best evidence obtainable® when he believes that

that return filed by the taxpayer is false, incomplete
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e | HO |



mj -
6. T.4. CASE NO. 99

ol e

or erroneous. This discretionary power conferved upon
the Collector of Internal Revenue is not absolute. When
8 case Invelving » disputed tex sssessment is brought
to this Ceurt on appesl, the evidence adduced by the
Government in support of said assessment must stand
the same judicial scrutiny se in other civil cases, In
People vs, Sy Juce 37 Off, Gaz, 08 the Supresie Court
has held thet the sureau of Internal Revenue cannot
foreibly selze and divulge the contents of letters,
documents and other papers found in the possession of
8 lawyer belonging to his client ss that would violate
She Soquived secrecy betwesn lowyer end client. Jow
svex, the exhibits presented Dy the respondent in the
instant case in support of his deficiency swmusement
tax sssedsaent are not barred by any rule of evidence,
To eur mind, they are not only aduissible in evidence
against the petiticners but are also of sufficlent
weight and relisole enough to sustain the questiened
deficiency assessueni dDased therean.

Un the secondquestion: Petitioners maintain that
their gross receipts derived from cover charges during
the Xavier Cugot show rendered st the Riviera Night
Club during the period frem February L3 to Maxch 8,
1993 are exeapt {row asusesent tax under section 1 of
Republic fet No, 722 which "exempts the holding of
operas, concerts, recitals, drames, painting and axt
exhibitions, (lower shows, and Literary or eratericel
or musical programs from the payment of any national
or sunicipal ssusement tax.” Fetitioners sesek cover



DECISION - *
C.T.A. CASE NO. %O

12 e
Xavier Cugat show falls under such category.

Vé have carefully read the explanatory note to
House Bill Ne. 2775, now Republic 3t No. 722, as well
as the sponsorship speeches on the floor of both houses
of Congress when said bill was submitted for the con-
sideration of, and approval by, both chambers (Congres~
sional Record, House of Representatives, Vol., 3, Ne. 33,
pp. 1181-1182; Congressional Record, 2nd Congress of the
Republic, 3rd Session, Senate, Vel. 1li, Ne. 69, pp.
1189-1191). we find, as explained by Senator Pecson,
that the main purposes for the tax exemption are "to
bring about a flowering of our own culture, to stisu-
late the genius of our people, to make the talented
among us contribute to the honer and glory of the coun-
mmumumtmmtnrm
pine culture.® In our opinion, the exemption applies
when the musical program, opera, concert, recital, drama
or art exhibition has for its primery purpeose the pro=-
pagation and development of art amd culture and the
element of profit merely incidental, In the instant
case, it cannot be said that the main puxpose of the
petitioners “"Weng and Lee" in contracting the services
of the xavier Cugat Orchestra for 8 series of performances
at the Hiviera was to enhance and promote our artistic
énd cultural development. Judging by the gross receipts
realized from said business venture which run te several
thousands, one would inevitably conclude that the pri-
mary objective of the petitioners in such promotion was
te popularize their night club and to bolster the sale
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of drinks asnd food in thelr establishment. Neither
could it be said on the part of the patrons of the
Riviera during those nighis, that their main purpose
in going there was to see the Cugat show and to en-
hance their cultuwal and artistic background, 1f such
were thelr real purpese, they could have instead seen
the show at the Philippines Intexnational Fair Audi-
torium at a lesser expense and with a better reperteire
of Seuth Aserican dances and songs. Ye believe that
the petrons ¢f the Aiviera on the nights in questien
went there not fn:a;lmalquMt siaply te dance
to the tune of @ world-cencwned orchestra, In other
words, Lhey went to the Riviera to dine and dance and
not for the seke of art. )

Petitioners claiam that the Xavier Cugat Crchestra
was yranted by the respondent an exeuption frou asuse-
ment tex when li played at the Philippines Intecrnational
Falr Auditoriws, and that ia fairness to them (Peti-
tioners), they too should be sccorded the seme privie
leye. _

4e are not called upon to decide in this appeal
whether the asusesent tax exesption granted by the Tee=
pondent to the Xavier Cugat Uxchestra for the other per-
formances is legsl or not. FPerhaps those performances
were held and rendered under different circumstances
which we are not in @ position to state categorically
for leck of proof in this regerd, mumul_ld
upon to decide in this appeal is whether or mot peti-
tionexrs are lisble for the payment of the deficiency

= — /a?
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amusement tex of #3,170,03 demanded from them by the
respondent, And 2s pointed out abeve, petitioners are
liable for said amount under the provision of section
260 of the National Internal Revenus Code, as amended
by Republic Act No. 418, which imposes on the operators,
proprietors and lessees ef night clubs an wmisement tax
of 10% on their gross receipts; @ surcharge of 29i for
htlﬂﬂtﬂhl‘ﬁtm surcharge of 50K for
willfully submitting a false or froudulent return. The
Gover charges in question, of which there has been an
underdeclaration of 718,114,%, form part of the gross
zeceipts of petitioners realized from the Xavier Cugat
performences held and rendered at the Riviera,

IN VIEW OF THE FOREGOING, the decision of the
respondent Collector of Internal Revenue appealed from
is affirmed and the petitioners Wong and Lee aze hereby
ordered to pay to the respondent the sum of #3,170.03
as deficiency amusement tax, inclusive of surcharges,
with costs against petitioners.

SC ORDERED,

vanila, Philippines, October 32, 1995,




