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¢ ction 226 of the LGC without any fect.
No protest shall be entertained unless
the taxpayer first pays the tax.

It was an ill-advised move for Napocor to
directly file an appeal with the ' ™ AA under
Section 226 without first paying the tax as
requil 1 under Section 252. Sections 252
and ~ 26 provide successive administrative
remedies to a taxpayer who questions the
correctness of an as: ssment. Section 226,
in declaring that "any owner or person
having legal interest in the property who is
not satisfied with the action of the
provincial, city, or municipal assessor in the
assessment of his property may X X X
appeal to the "hard of A: =ssment Appeals
X X Xx," should be read in conjunction with
Section 252 (d), which states that "in the
event that the protest is denied x x X, the
taxpayer may avail of the remedies as
provided for in Chapter 3, Title II, Book II
of the LGC [Chapter 3 refers to Assessment
Appeals, which includes Sections 226 to
~31]. The "action" referred to in Section
226 (in relation to a protest of real
property tax assessment) thus refers to the
local assessor's act of denying the protest
fi 1 pursuant to Section 252. Without the
action of the local assessor, the appellate
authority of the LBAA cannot be invoked.
Napocor's action before the LBAA was thus
prematurely filed.*

In an apparent attempt to cure the lapses on the part
of petitioner, the LBAA issued the Order dated July 28,
2006, in which it deferred all the proceedings pursuant to
Section 7, Rule V of the Rules of Procedure of the LBAA and
directed petitioner to pay under pro’ st the assessed
amount or file a ¢ -ety bond to cover the contested
assessir 1t. But instead of complying w :h the directive,
petitioner moved for its reconsideration which the LBAA
denied in accordance with law on ( :tober 3, 2006.

171586, January 25, 2010.

4 National Power Corporation vs. Province of Quezon and Municipality of Pagbilao, G.R. No. /
15 | BAA Record pp. 69-70.
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DISSENTING OPINION
DEL ROSARIO, PJ.:

With all due respect, I dissent in the ponencia of my esteemed
colleague, the Honorable Associate Justice Esperanza R. Fabon-Victorino.

The ponencia affirms the Decision dated July 28, 2011 of the Central
Board of Assessment Appeals (CBAA) dismissing the appeal filed by
petitioner on the ground that it was filed out of time and the CBAA’s Order
dated February 23, 2012 which denied petitioner’s motion for
reconsideration of the assailed Decision, holding that payment under protest
is required before a protest on disputed assessment may be ﬁled.M
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Records reveal that petitioner’s properties located at Binga Hydro-
Electric Pov - «___, Binga, T 1gdan, Itogon, 1guet Province (“subject
properties”) were listed as taxable in the assessment roll notwithstanding
petitioner’s claim that said properties are exempt from real property tax
pursuant to Section 234 of the Local Government Code' (LGC) as stated in
its two letters addressed to the Municipal Assessor of Itogon, Benguet dated
September 3, 2000 and April 19, 2011. Apparently, since petitioner failed to
comply with the requirements explicitly provided in Section 206 of the
LGC,” the subject properties were listed as taxable in the assessment roll and
a Notice of Assessment for real property tax was issued against petitioner
covering the subject properties.

I am of the opinion that petitioner’s failure to comply with Section
206 of the LGC does not necessarily re-classify the subject properties as
“taxable” properties when they are otherwise exempt from real property tax.
While Section 206 of the LGC states that if the required evidence (in support
of the claim for tax exemption) is not submitted within the period prescribed
therein, the property shall be listed as taxable in the assessment roll, it also
categorically states that if the property shall be proven to be tax exempt, the
same shall be dropped from the assessment roll.

In this regard, the Supreme Court declared that “a real property
owner’s failure to comply with [Section] xxx 206 of the LGC does not
necessarily xxx invalidate its legitimate claim for tax exemption.” Thus,
petitioner’s failure to comply with the requirements under Section 206 of the
LGC does not preclude petitioner from proving that its claim for real
property tax exemption is legitimate.

As records would show, when petitioner received from respondent
Benguet Provincial Treasurer the Final Demand of Realty Tax Delinquency
dated February 16, 2006, petitioner questioned the same with the Local
Board of Assessment Appeals (LBAA); specifically, petitioner questionedM

! Republic Act No. 7160.

? Section 206. Proof of Exemption of Real Property from Taxation. - Every person by or
for whom real property is declared, who shall claim tax exemption for such property
under this Title shall file with the provincial, city or municipal assessor within thirty (30)
days from the date of the declaration of real property sufficient documentary evidence in
support of such claim including corporate charters, title of ownership, articles of
incorporation, by-laws, contracts, affidavits, certifications and mortgage deeds, and
similar documents.

[f the required evidence is not submitted within the period herein prescribed, the property
shall be listed as taxable in the assessment roll. However, if the property shall be proven
to be tax exempt, the same shall be dropped from the assessment roll.

3 National Power Corporation vs. Province of Quezon and Municipality of Pagbilao, G.
R. No. 171586, January 25, 2010.
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the legality or validity of the assessment itself and the authority of the
respondents to assess and collect real property tax against the subject
properties. As afore-stated, petitioner’s failure to comply with the
requirements under Section 206 of the LGC does not preclude it from
proving before the LBAA that the subject properties are exempted from real
property tax and that respondents have no authority to assess and collect real
property tax against petitioner.

As events turned out, petitioner was not given the opportunity to
prove before the LBAA that the subject properties are exempted from real
property tax. Instead of deciding on its claim for real property tax
exemption, the LBAA issued an Order dated July 28, 2006 deferring all
proceedings pursuant to Section 7, Rule V of the LBAA Rules of Procedure’
until the corresponding taxes due on the subject properties shall have been
paid under protest or the petitioner shall have given surety bond. Petitioner
accordingly filed a motion for reconsideration but the same was denied by
the LBAA in a Resolution dated October 3, 2006.

The ponencia states that payment under protest of the real property
tax due is a pre-requisite before the LBAA can entertain any protest. The
ponencia cites the case of National Power Corporation vs. Province of
Quezon, et al.” (“NPC case”), which in turn cites the case of Dr. Pablo
Olivarez, et al. vs. Mayor Joey Marquez, et al.® (“Olivarez case”). 1
found the NPC case and Olivarez case inapplicable in the instant case. m

“RULE V
APPEAL TO THE LOCAL BOARD

Section 7. Effect of Appeal on Collection of Taxes. — An appeal shall not suspend the
collection of the corresponding realty taxes on the real property subject of the appeal as
assessed by the provincial, city or municipal assessor, without prejudice to subsequent
adjustment depending upon the outcome of the appeal. An appeal may be entertained but
the hearing thereof shall be deferred until the corresponding taxes due on the real
property subject of the appeal shall have been paid under protest or the petitioner shall
have given a surety bond, subject to the following conditions:

(1) the amount of the bond must not be less than the total realty taxes and penalties due as
assessed by the assessor  nor  more than double said amount;
(2) the bond must be accompanied by a certification from the Insurance Commissioner
(a) that the surety company is duly authorized to issue such bond; (b) that the surety bond
is approved by and registered with said Commission; and (¢) that the amount covered by
the surety bond is within the writing capacity of the surety company; and

(3) the amount of the bond in excess of the surety company’s writing capacity, if any,
must be covered by Reinsurance Binder, in which case, a certification to this effect must
likewise accompany the surety bond.”

> G.R. No. 171586, January 25, 2010.

% G.R. No. 155591, September 22, 2004.
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In the Olivarez case, the Supreme Court found that the allegations in
the petition purportedly questioning the assessor’s authority to assess and
collect the taxes were made in order to justify the filir~ of the petition with
the RTC. Truth to tell, aside from raising the issue on the exemption of some
properties from taxation for being used exclusively for educational purposes,
petitioners therein also raised other questions of facts, to wit: (1) some of the
taxes being collected have already prescribed and may no longer be
collected as provided in Section 194 of the LGC; (2) some properties have
been doubly taxed/assessed; (3) some properties being taxed are no longer
existent; and (4) some errors are made in the assessment and collection of
taxes due on petitioners’ properties, and that respondents committed grave
abuse of discretion in making improper, excessive and unlawful collection of
taxes against the petitioners.

In the subsequent NPC case, the issues raised therein did not only
pertain to the tax exemption of the machineries but also included the factual
issue of who actually, directly, and exclusively used the machineries in the
taxable periods in question.

On the other hand, in the instant case, petitioner is questioning the
legality or validity of the real property tax assessment and the very authority
of respondents to assess and collect real property tax against petitioner.
Thus, [ find that the applicable jurisprudence is the case of Alejandro B. Ty
and MVR Picture Tube Inc. vs. The Hon. Aurelio C. Trampe, et al.,7
(“Ty case™).

In the 7y case, the Supreme Court clarified that the protest
contemplated under Section 252 of the LGC is needed when there is a
question as to the reasonableness of the amount assessed but not when what
is being questioned are the very authority and power of the assessor to
impose the assessment and of the treasurer to collect the tax. Pertinent
pronouncement of the Supreme Court in the afore-stated case is quoted
hereunder:

“In laying down the powers of the Local Board of Assessment
Appeals, R.A. 7160 provides in Sec. 229 (b) that "(t)he proceedings of
the Board shall be conducted solely for the purpose of ascertaining the
facts . . . ." It follows that appeals to this Board may be fruitful only
where questions of fact are involved. Again, the protest contemplated
under Sec. 252 of R.A. 7160 is needed where there is a question as
to the reasonableness of the ~—~~ ~+ qssessed. Hence, if a taxpayer
disputes the reasonableness ot an increase in a real estate tax
assessment, he is required to "first pay the tax" under protest.
Otherwise, the city or municipal treasurer will not act on his
protest. In the case at bench however, the petitioners are 0.4

7G.R. No. 117577, December 1, 1995.
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questioning the very authority and power of the assessor, acting
solely and independently, to impose the assessment and of the
treasurer to collect the tax. These are not questions merely of
: Hun of the increase in the tax but attacks on the very val” "'ty
of any increase.” (Emphasis supplied)

Based on its position that the subject properties are exempted from
real property tax, petitioner filed the petition before the LBAA not for the
purpose of questioning the correctness or reasonableness of the amount of
the assessment but to question the legality or validity of the real property tax
assessment and the very authority of respondents to assess and collect real
property tax on properties which petitioner claims as “tax-exempt” under the
provisions of the LGC. Under this scenario, applying the 7y case, payment
under protest as required under Section 252 of the LGC® is not necessary.

Anent the dismissal of petitioner’s appeal by the CBAA for having
been filed out of time, I humbly submit that the same was erroneous.

In dismissing the appeal of petitioner, the CBAA reasoned that
Section 229(c) of the LGC’ does not require petitioner to file a motion for
reconsideration before the LBAA, and if it does, the same does not stop the
running of the thirty-day period within which to file an appeal with the

CBAA. 0”/\

8 Section 252. Payment Under Protest. —

(a) No protest shall be entertained unless the taxpayer first pays the tax. There shall be
annotated on the tax receipts the words "paid under protest". The protest in writing must
be filed within thirty (30) days from payment of the tax to the provincial, city treasurer or
municipal treasurer, in the case of a municipality within Metropolitan Manila Area, who
shall decide the protest within sixty (60) days from receipt.

(b) The tax or a portion thereof paid under protest, shall be held in trust by the treasurer
concerned.

(c) In the event that the protest is finally decided in favor of the taxpayer, the amount or
portion of the tax protested shall be refunded to the protestant, or applied as tax credit
against his existing or future tax liability.

(d) In the event that the protest is denied or upon the lapse of the sixty day period
prescribed in subparagraph (a), the taxpayer may avail of the remedies as provided for in
Chapter 3, Title II, Book II of this Code.

? Section 229. Action by the Local Board of Assessment Appeals. —

XXX XXX XXX

(¢) The secretary of the Board shall furnish the owner of the property or the person
having legal interest therein and the provincial or city assessor with a copy of the
decision of the Board. In case the provincial or city assessor concurs in the revision or the
assessment, it shall be his duty to notify the owner of the property or the person having
legal interest therein of such fact using the form prescribed for the purpose. The owner of
the property or the person having legal interest therein or the assessor who is not satisfied
with the decision of the Board, may, within thirty (30) days after receipt of the decision
of said Board, appeal to the Central Board of Assessment Appeals, as herein provided.
The decision of the Central Board shall be final and executory.
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I beg to disagree.
Tl fact tl 1229 “the LGC ¢ s :ntion tt  fili1

of a motion for reconsideration of the LBAA’s decision does not make its
filing prohibited. Absent such a prohibition, a motion for reconsideration of
the LBAA’s Order dated July 28, 2008 should be allowed. Petitioner should
not be deprived of its right to appeal before the CBAA merely because it
filed a motion for reconsideration with the LBAA, the filing of which was
neither expressly prohibited nor allowed by Section 229 of the LGC. No less
than the Supreme Court had ruled that it would be unfair to deprive parties
of their right to appeal simply because they availed themselves of a
procedlgre which was not expressly prohibited or allowed by the law or the
rules.

Needless to state, the filing of a motion for reconsideration of the
LBAA’s Order dated July 28, 2009 gave the LBAA another opportunity to
review the petition filed by petitioner and determine if payment under
protest is necessary considering the issue put forth by the latter. It is
presumed that an administrative agency, if afforded an opportunity to pass
upon a matter, will decide the same correctly, or correct any previous error
committed in its forum.'’

The LBAA’s Order dated July 28, 2006 was received by petitioner on
August 9, 2006. Petitioner moved for a reconsideration of the afore-
mentioned Order which was denied by the LBAA in a Resolution dated
October 3, 2006. Petitioner received the Resolution dated October 3, 2006
on October 17, 2006. Consequently, petitioner had until November 17, 2006
within which to appeal to the CBAA. The appeal filed by petitioner with the
CBAA by registered mail on November 16, 2006 was indeed filed on time.

On the basis of the foregoing, I vote to grant the Petition for Review
filed by petitioner. Accordingly, the assailed Decision dated July 28, 2011 of
the CBAA and its assailed Order dated February 23, 2012 should be set-
aside. The case should be remanded to the CBAA for further proceedings.

ROMAN G. DRJ/ROSARIO
Presiding Justice

' See Habaluyas Enterprises, Inc. and Pedro Habaluyas vs. Judge Maximo M. Japson, et
al., G. R. No. 70895, May 30, 1986.

""Lilia Y. Gonzales vs. Court of Appeals, et al., G.R. No. 106028, 9 May 2001, 357
SCRA 599, 604.
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It is to be noted that the Petition dated April 10, 2006 filed by petitioner
with the Local Board of Assessment Appeals (LBAA) challenged the legality of
the assessment as well as the authority of respondents to assess and collect real
property taxes on properties which petitioner claims to be tax-exempt’.

Whether or not the properties subject of the disputed assessments
indeed fell under the exemption clause had barely been threshed out when the
LBAA deferred all proceedings in an Order dated July 28, 2006.> Pursuant to
Section 7, Rule V of the Rules of Procedure of the LBAA, petitioner was
otrdered to pay under protest the assessed amount or file a surety bond to cover
the disputed amount of the tax.

When petiioner moved to reconsider the Order saying that the
requirement to pay under protest lacked legal basis, the motion was denied for
lack of merit.* Petitioner then elevated the Order dated July 28, 2006 to the
CBAA by way of "Appeal/Petition for Review"”. The CBAA, in turn, issued
the impugned Decision dated July 28, 2011° “*--issing petitioner'~ ~npeal
for b~~~ b¢ n filed out of = and advising them to take the necessary
steps in support of its claim for exemption pursuant to Section 206 of R.A.
7160 so that the purportedly exempt properties would e dropped from the
assessment roll.

It is at this point where I humbly beg to differ.

In my opinion, the Order dated July 28, 2006 that was appealed to the
CBAA was a mere interlocutory order that could not be the proper subject of
an appeal. As such, the CBAA should have dismissed it not for having been
filed out of time, but because of "[t]he fact that the order or judgment
appealed from is not appealable" under Section 1 (1), Rule 50 of the Rules of
Court’ which gives the grounds of dismissal of an appeal/.w/

! LBAA Record, pp. 5-9.
2 pursuant to Section 234(b) and (c) of R.A. No. 7160, The Local Government Code.
* LBAA Record, pp. 69-70.
* LBAA Resolution dated October 3, 2006.
> CBAA Record, pp. 1-19.
® CBAA docket, pp. 153-157.
7 Rules of Court, RULE 50 - DISMISSAL OF APPEAL
Section 1. Grounds for dismissal of appeal. - An appeal may be dismissed by the Court of Appeals, on its
own motion or on that of the appellee, on the following grounds:
(a) Failure of the record on appeal to show on its face that the appeal was taken within the period
fixed by these Rules;
(b) Failure to file the notice of appeal or the record on appeal within the period prescribed by these
Rules;
(c) Failure of the appellant to pay the docket and other lawful fees as provided in section 4 of Rule 41;
(d) Unauthorized alterations, omissions or additions in the approved record on appeal as provided in
section 4 of Rule 44;
(e) Failure of the appellant to serve and file the required number of copies of his brief or
memorandum within the time provided by these Rules;
(f) Absence of specific assignment of errors in the appellant’s brief, or of page references to the
record as required in section 13, paragraphs (a), {c), (d) and (f) of Rule 44;
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T"" shc "' be re: " in con’ “awith FP 41,7 m1w N
enumerates what could not be the subject of an appeal, thus:

"Section 1. Subject of appeal. - An appeal may be taken from a judgment

or © * rder that completely disposes of the case, or of a particular matter
therein when declared by these Rules to be appealable.

o appeal may be taken from:
(a) An order denying a motion for new trial or reconsideration;

(b) An order denying a petition for relief or any similar motion
seeking relief from judgment;

(c) An ir+~-~~utory order;
(d) An order disallowing or dismissing an appeal;

(e) An order denying a motion to set aside a judgment by consent,
confession or compromise on the ground of fraud, mistake or duress, or any
other ground vitiating consent;

(f) An order of execution;

(g) A judgment or final order for or against one or more of several
parties or in separate claims, counterclaims, cross-claims and third-party
complaints, while the main case is pending, unless the court allows an appeal
therefrom; and

(h) An order dismissing an action without prejudice.

In:  the above instances where the judgment or final order is
not appealable, the aggrieved party may file an appropriate sp=~i~! ~vil
action under P~ &8 " ([Emphasis and underlining ours.)

On whether or not the Order dated July 28, 2006 issued by the LBAA is
an interlocutory or a final order, we are guided by the Supreme Court's
pronouncements in Calderon v. Roxas®, to wit:

"This Court has laid down the distinction between
interlocutory and final orders, as follows:/‘//

(g) Failure of the appellant to take the necessary steps for the correction or completion of the record
within the time limited by the court in its order;

(h) Failure of the appellant to appear at the preliminary conference under Rule 48 or to comply with
orders, circulars, or directives of the court without justifiable cause; and

(i) The fact that the order or judgment appealed from is not appealable. (Emphasis supplied.)
® G.R. No. 185595, January 09, 2013.
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As previously pointed out, t!  issues raised in the Petition' filed by tl
petitioner challenged, one, the legality of the assessment; and two, the authority
of respondents to assess and collect real property taxes from it given that it is a
government-owned and controlled corporation engaged in the generation and
transmission of electric power and that its properties were supposedly tax-
exempt.

The Order by the LBAA dated July 28, 2006 deferring proceedings until
such time that petitioner complied with the "Payment Under Protest"
provisions of Sec. 252 of the Local Government Code (I.GC)'" by no means
decided the controversy or determined the rights and liabilities of the parties
concerned. In fact, Subsections (b) and (c) thereof, intimate that this payment
is merely temporary pending the outcome of the case, thus:

"SEC. 252. Payment Under Protest. - x x x (b) The tax or a
portion thereof paid under protest, shall be held in *~~* by the
treasurer concerned.

(c) In the event that the protest 1s finally decided in favor
of the taxpayer, the amount or portion of the tax protested shall
be refunded to the protestant, or applied as tax credit against his
existing or future tax liability. x x x" (Emphasis ours)

The word interlocutory refers to something intervening between the
commencement and the end of the suit which decides some point or matter
but is not a final decision of the whole controversy."” An interlocutory order
merely resolves incidental matters and leaves something more to be done to
resolve the merits of the case. In contrast, a judgment or order is considered
final if the order disposes of the action or proceeding completely, or terminates
a particular stage of the same action.” By these standards, it is clear that the
Otrder dated July 28, 2006 is an interlocutory order and hence, not appealable.
The CBAA, therefore, should have dismissed the appeal on those grounds ang‘/

1% petition dated April 10, 2006, Supra at Note 1.

1 R.A. 7160, SEC. 252. Payment Under Protest. - (a) No protest shall be entertained unless the taxpayer
first pays the tax. There shall be annotated on the tax receipts the words "paid under protest”. The
protest in writing must be filed within thirty (30) days from payment of the tax to the provincial, city
treasurer or municipal treasurer, in the case of a municipality within Metropolitan Manila Area, who shall
decide the protest within sixty (60) days from receipt.

(b) The tax or a portion thereof paid under protest, shall be held in trust by the treasurer concerned.

() In the event that the protest is finally decided in favor of the taxpayer, the amount or portion of the
tax protested shall be refunded to the protestant, or applied as tax credit against his existing or future tax
liability.

(d) In the event that the protest is denied or upon the lapse of the sixty day period prescribed in
subparagraph (a), the taxpayer may avail of the remedies as provided for in Chapter 3, Title Il, Book Il of
this Code.

1 Supra at Note 8, citing United Overseas Bank (formerly Westmont Bank) v. Ros, G.R. No. 171532, August
7, 2007, 529 SCRA 334, 343-344, citing Ramiscal, Jr. v. Sandiganbayan, G.R. Nos. 140576-99, December 13,
2004, 446 SCRA 166, 177.

B 1bid, citing Republic v. Sandiganbayan, (Fourth Division), G.R. No. 152375, December 13, 2011, 662 SCRA
152, 177.
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not on the basis of prescription. At that point in time, tt remedy of 1
appeal was not *=+ ~~il~hje to petitioner.

On a point of discussion, while the Consolidated and Revised Rules of
Procedures before the LBAA and the CBAA adopted July 9, 2013 now provide
for the qualifier "fina/" in the phrase "decisions, resolutions and orders' that may be
appealed to the CBAA™, at the time petitioner filed its appeal, this was not the
case.

At that time, Section 1, Rule VIII of the LBAA Rules of Procedure
stated:

"RULE VIII - APPEALS TO THE CENTRAL BOARD

Section 1. Period of Appeal; Where to Appeal; How Appeal
Taken. — Any party aggrieved by the decision, order or
resolution of the Local Board may appeal to the Central Board
within the period and in the manner prescribed under Rule IV of
the Rules of Procedure before the Central Board of Assessment
Appeals." (Emphasis ours)

In CBAA Case No. L-67, First Gas Power Corporation vs. Office of
the Provincial Assessor of Batangas Province”, the CBAA expounded on
how it construed what kind of decisions, orders and resolutions that could be
appealed to it, thus:

"Sections 1 and 2, RULE IV OF THE RULES OF
PROCEDURE BEFORE THE CENTRAL BOARD OF
ASSESSMENT APPEALS (the CBAA RULES), provide:

“Section 1 — What may be appealed — All decisions,
reso. ions, and orders of Local Boards in cases involving
(1)contested assessments of real properties, (2) claims for refund
of taxes overpaid and claims for tax credits, and (3) protests
against levies may be appealed to the Central Board of
Assessment appeals as prescribed herein.”

“Section 2 — Who may appeal, when to appeal. — Any party in a
case before the Local Board who feels aggrieved by the decision,
resolution or order of the said Local Board may, within thirty
(30) days from and after receipt of the said decision, resolution or
order, appeal to the Central Board.”

" Consolidated and Revised Rules of Procedures before the Local Boards of Assessment Appeal and the
Central Board of Assessment Appeal. RULE VI, SEC. 4. Jurisdiction of the Central Board — The Central
Board shall have exclusive jurisdiction to hear and decide all appeals from the decisions, resolutions and
final orders of the Local Boards.

13 CBAA Case No. L-67, December 12, 2006.
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Tt RULE provide for “All C ¢ ? voloat

cception: whether Final or Interlocutory, may ippealed

to the CBAA by any party who feels “aggrieved by the x x x
order of said Local Board.” (Emphasis ours)"®

The CBAA further justified this stance by citing the penultimate
paragraph of Sec. 230 of the LGC which gave the CBAA the power to adopt
its own rules and regulations."’

However, the Supreme Court had occasion to give its own interpretation
of a similarly worded rule in the SEC Rules of Procedure in Yamaoka vs.
Pescarich Manufacturing Corporation (Formerly Yamaoka Nippon
Corporation)®. In that case, at issue was the construction of Section 1, Rule
XV of the New Rules of the Securities and Exchange Commission (SEC)
which provided:

"Rule XV
Appeal

Section 1. Appeal from the Resolution, Ruling or Order of
the Hearing Officer. - Any decision, ruling or order of the
Hearing Officer may be appealed by the aggrieved party to the
Commission sitting En Banc within fifteen (15) days from receipt
by the appellant of notice of such resolution, ruling or order."
(Emphasis ours)

Does this rule apply only to final orders issued by the Hearing Officer or
to interlocutory orders as well? This was the question answered by that case
wherein Yamaoka (petitioner therein) filed a petition for the recovery of
control and management of Pescarich Manufacturing Corporation (Pescarich).
The Hearing Officer denied petitioner's application for a writ of preliminary
injunction and the appointment of a management committee. Petitioner
questioned this via a petition for certiorari to the SEC En Banc which it
granted. The Court of Appeals, however, reversed the SEC En Banc's decision
saying that petitioner should have instead availed himself of the remedy of
appeal. The Court of Appeals reasoned further:

"Respondent's contention that the said order is
'intetlocutory' and, hence, unappealable, is obviously untenablw

® Ibid.

Y R.A. 7160, Sec. 230. Central Board of Assessment Appeals - x x x The Central Board of Assessment
Appeals, in the performance of its powers and duties, may establish and organize staffs, offices, units,
prescribe the titles, functions and duties of their members and adopt its own rules and regulations.
 G.R. No. 146079, July 20, 2001. Kanemitsu Yamaoka, Petitioner, vs. Pescarich Manufacturing
Corporation (Formerly Yamaoka Nippon Corporation), Tetsuo Adachi, Eiji Kawai And Maria Lynn
Gesmundo, Respondents.
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because Section 1. RULE  V does not distit  1ish between a final
or interlocutory order of the SEC Hearing Officer. Suffice it to
state, the phrase 'any decision, ruling or order' is so self-
explanatory and wide enough as to encompass decisions, rulings
and orders whether final or interlocutory in nature.""

Upon elevation of the case to the Supreme Court, it ruled that certiorari
is a proper remedy to question an interlocutory order of an SEC Hearing
Officer before the SEC En Banc because the SEC rules did not prohibit
certiorari as a remedy against interlocutory orders.

"Section 1, Rule XV, which does not distinguish between
final and interlocutory acts of the Hearing Officer, should not be
treated in isolation but read along with the other provisions of the
Rules. To construe certiorari as a prohibited remedy in every
proper case because of the omission of the word "final" in Section
1, Rule XV and of the entire rule on certiorari in the new Rules
would render Section 8, Rule XIV and Section 10, Rule X
superfluous.

X X X

Furthermore, to uphold the interpretation of the Court of
Appeals allowing appeals even from decisions, ruling or orders of
the Hearing Officer that have not attained finality would not
promote the expeditious disposition of the main case. In Go vs.
Court of Appeals™, aptly cited by petitioner, the Court adverted to
the hazards of intetlocutory appeals:

xxx. It is axiomatic that an intetlocutory order cannot be
challenged by an appeal. Thus, it has been held that "the proper
remedy in such cases is an ordinary appeal from an adverse
judgment on the merits, incorporating in said appeal the grounds
for assailing the interlocutory orders. Allowing appeals from
intetlocutory orders would result in the “sorry spectacle' of a case
being subject of a counterproductive ping-pong to and from the
appellate court as often as a trial court is perceived to have made
an error in any of its interlocutory rulings. However, where the
assailed o ":r is patently erroneous and the remedy of appeal
would not afford adequate and expeditious relief, the Court may
allow certiorari as a mode of redress.

Clearly, therefore, allowing appeals from interlocutory

orders would not "assist the parties in obtaining just, speedy an/dll/

19 .
ibid.
2 1d. citing 297 SCRA 574 (1998).
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inex] 1sive determination of every action or cla  brought befc
the Commission."*!

As the new SEC Rules no longer contain any specific
provisions governing petitions for certiorari, the SEC correctly
applied the Rules of Court "in a suppletory manner," consistent
with Section 4, Rule I of its New Rules."

The same situation obtains in the case at bar wherein suppletory
application of the Rules of Court in the absence of any applicable provision is
prescribed both by the Rules of Procedure of the CBAA at the time the
petition was filed and the Consolidated and Revised Rules of Procedure of the
LBAA and the CBAA that govern at the present time.

Based on the foregoing, it is clear that, instead of an appeal, petitioner
should have filed a special civil action for either Certiorari or Prohibition in
accordance with Rule 65 of the Rules of Court. Rule 65, Sections 1 and 2 state:

"Section 1. Petition for certiorari.- When any tribunal, board or
officer exercising judicial or quasi-judicial functions has acted
without or in excess of its or his jurisdiction, or with grave abuse
of discretion amounting to lack or excess of jurisdiction, and there
is no appeal, or any plain, speedy, and adequate remedy in the
ordinary course of law, a person aggrieved thereby may file a
verified petition in the proper court, alleging the facts with
certainty and praying that judgment be rendered annulling or
modifying the proceedings of such tribunal, board or officer, and
granting such incidental reliefs as law and justice may require.

XXX

Sec. 2. Petition for probibition. - When the proceedings of any
tribunal, corporation, board, officer or person, whether exercising
judicial, quasi-judicial or ministerial functions, are without or in
excess of its or his jurisdiction, or with grave abuse of discretion
amounting to lack or excess of jurisdiction, and there is no appeal
or any other plain, speedy, and adequate remedy in the ordinary
course of law, a person aggrieved thereby may file a verified
petition in the proper court, alleging the facts with certainty and
praying that judgment be rendered commanding the respondent
to desist from further proceedings in the action or matter

specified therein, or otherwise granting such incidental reliefs as
n22

law and justice may require. X x X //

! 1d. citing New Rules of Procedure of the Securities and Exchange commission, Rule 1, Section 3.
2 Revised Rules of Court, 1997 Rules of Civil Procedure, Special Civil Actions, Rule 65, Sections 1 and 2.
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It should be ¢ sered that it is 1 LBAA C ler of July 28, 2006
deferring  proceedings until such tme that petitioner makes
"payment under protest” that is being questioned. In effect, petitioner is saying
that the LBAA has no authority to require it to comply with the provisions of
Sec. 252 of the LGC before it could challenge the assessment, or, in the
alternative, to prohibit the LBAA from deferring proceedings until payment
under protest is made. With respect to the purpose of the writs, certioran 1s
intended to correct an act performed by the respondent, while prohibition is
intended to prevent the commission or carrying out of an act.”

In my opinion, therefore, the CBAA correctly dismissed the Appeal, but
for the foregoing reasons and not because it was filed out of tme.
Consequently, while the remedy of the special writs of certiorari and/or
prohibition may be lost to petitioner for incorrectly pursuing the wrong
remedy, it may still avail of an ordinary appeal from an adverse judgment by the
LBAA on the merits, incorporating in said appeal the grounds for assailing the
interlocutory orders at the appropriate time.

MA. BELEN M. RI 5GPIS-LIBAN

Associate Justice

B Regalado, Florenz D., Remedial Law Compendium, Vol. 1, 10th Ed., p. 794



