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b. Conduct and make suwrveys and
studies o f market, economics, and
financial conditicns in the Fhilippiness
arnd

C. Advise and render assistance to
lacal distributors/indentors” and
customers in the Fhilippirnes. "
(Securities and Excharnge Commissiorn
Registraticn No. 8043 CTA Records, p.
5.

Or Octaber o0, 1387, petitioner paid

F116,738.25 as contractor’s tax for the taxable
gquarter ending September 30, 13987 (Exhs. "E", "E-
"1, "E-2", "F", "F-"1, and "G")j; and on January
20, 1388, it paid P109,313.48 in comtractor's tax
covering the last quarter of 1987 (Exhs. "H", "H-
vy "H-2", "I, "I-1", and "J-1").

O July 4, 1989, respondent issued RBIR Ruling
N, 25-000-00-136—-89 (dated July 4, 13839 and
addressed to the Fhilippine Shipyard ard
Engireering Corporation) which reads, in part, as

follows:

HXX H KX XXX
Based v the foregoing
representat ions, Yo YiowW request i

effect a ruling on the follawing tax-
related issues:

XXX KK X XK K
'5. Is the KHI Mariila Office
subject to the value-—added tax
(VAT ?
If yes, what fgross receipts’?

shall it report o VAT
purposes? {Incidentally,
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FrsEC, which pays technical
fees directly to KHI Japan, is
EFZA-registered, exempt From
comtractor?s tax, awnd thus
exempt from VAT wander Sec.
103 () of the TAx Code, as per
BRIR Rulirn Nea. O-00-~354-08
dated Novembey 9, 1987).

Assuming that KHI Manila Office
is subject to VAT, do the
technical services sold to PSEC
(an entity exempt from VAT by
virtue of its exemption  from
contractor?s tax under the ERZA
law, a special law) gualify for
zero rating??

KK KX XM X

S HHI Mawnila Office is viok
subject to VAT since it is not ernpaged
in arny income-—-generating business
activity in_ the Philippines. A persan

is subject to VAT if it rernders service
*ivi the course of trade or business?
(Sec. 99, Tax Code)." (Exhs. "K' and
"K—-1"3 CTA Records, pp. 60 to  62)
(Underscoring Our)d.

On  account of the aforequoted RIR Ruling,
petitioner, on October 9, 1969, filed with the
Bureau of Internal Revernue, a olaim for refund
{dated October 6, 1983) of allegedly erronecusly
paid contractor’s tax  for  the quarters ending
September 30, 1987 and December 31, 1987 in the
total amount of P2E26,711.73.

On October 9, 1989, as respondent had not yet
acted ov petitiorer’s claim, and in order to toll

the rurming of the prescriptive period, petitioner
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filed the irnstanmt petition for review with the
Caurt.

The sale issue in this case is whether or not
petitioner is entitled to the refund of the amourt
of P26, 711.73.

It is petitioner?s conterntian that the
allegedly '"erronecusly paid contractor’s tax (now
value—-added tax) is refundable in accordance with
BIR Rulirng No. 25-000-00-136—-83 dated July 4, 1383"
("Memorandum For Petitiorner'", p.3s CTA Record, p.
75). Accordingly, it argues that:

"It has been held that decisions of
administrative officers, like respondent
hereirn, are rnot to be disturbed by the
courts, except when the former have acted
beydwnd their statutory aunthority (=
clearly acted arbitrarily or with grave
abuse of discretion (See Deluac vs.

Casteel, 26 SCRA 4775, 496 [19681).

S alsc, the aforesaid BIR Ruling

puts respondent in estoppel. By his
declaration, respondent intentionally and
deliberately led petiticner to believe

that his ruling is true and petitiorer
was led to act upon such belief, hence
respondent carmat, in any litigaticon
arising out of such declaratior, be
permitted to contradict the same (See De
Castro  vs. Girete, &7 8SCRA 623, 6&8
[13621).

Morecver, as petiticorner does not
earn arny income, herce it is rot subject
to any tax. .

Firially, respondent did rot present
any evidence ivn this case. That being
so, petitioner’s claim that it is not
subject to the thern contractor’®s tax
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shauld stand. " ("Memorandum Fer
Fetiticrner", pp. 3 to 43 CTA Records,
pp. 75 to 76).

Respondent, o the other hand, counters
petiticner's contenticrns thus:
"7. BIR Ruling Mo, 25--000--00-136-
89 is a response to the letter (sic)

dated November 24, 1388 and December 293,
1988 of the Philippine Shipyard and

Erigineering Corporation (FHILSECO)
seeking advice on the tax status of the
KHI Japan and Manila Offices. It is

actually a BIR apinicn which is rnot
conclusive in natures

a. Furthermore, BIR Ruling No. 25—
QO0-00~-136-89 is not a resclution of a
dispute between the BIR and HKHI Manila
Office. Accordingly, the latter carmot
rely on the aforesaid ruling to compel a
tax refund from the RIR. Moreover, the
Republic of the Philippines, which is
the true respaondent in this case, is rot
estapped by the acts or amissions of its
emnployees or officials (Republic vs.
Aguivo, 120 SCRA 186) 3

3. FPetiticrmer is liable for the
contractorts tax. In his CONTRACTOR®S
QUARTERLY RERCENTAGE TAX RETURN for the
Third Quarters (sic) of 1987, petiticorer

declared a gross rreceipt of XHK
(F3,8933,273. 155) . Again, inm his (sic)

CONTRACTOR’S QUARTERLY FERCENTAGE TAX
RETURN for the last quarter of 1987,
petitiorer declared a gross receipt of
xxx (P3,6633,782.50). There being rno
explanaticn as to how these amounts were
received by petiticrer, they are deemed
received by him ir the ' course of
busirness’ as technical service fees, in
view of petitioner’s furnction to *advice
(sic) and render assistarce tao laocal
distributocrs/indentcocrs and customers in
the Phillippines?

10. RBIR No.o (sic) 25-000-00-136-89
states that petitiorner renders technical
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_6..
assistarce in the mariagement and
operation of FHILSECO, for which the
latter pays technical service fees.

Technical service fees are subject to

contractor’s tax (CIR vs. Couwrt of Tax

Appeals, 134 SCRA 49). In the abserwce of

a shaowing that HKHI Japan has actually

received technical service fees fram

FHILSECO and paid the corresponding

contractor's tax thereon, thernn it is

presumed that these techwical service

fees were paid to KHI, Manila, as the ocne

rendering technical services to PHILSECO”™

("Arswer", pp. 3 to 53 CTA Records, pp.

33~39).

The Court firnds more merit in respondent’s
contentions.

FPetiticoner puts much importance onm the finding
of respondent iv BIR Rulivg No. 25-000-00-136-893,
that "KHI Manila Office is not subject tao VAT®
According to petitioner, such "proncuncement” puts
respandent in estoppel, and the State Iis, in
effect, thereby bocund to granmt petitiorner’s claim
for refund.

The Court does not consider BIR Ruling No., 25—
QOO-00—-136-89 as persuasive as petitiocrner seems to
think it is. Firstly, it should be emphasized
that, as laid down by the Supreme Court in the case
of Commissioner of Internal Revenue v. Procter &
Gamble Philippines Manufactdring Corporation and
the Court of Tax Appeals, 160 SCRA S60 (1988):

"HRRXK (I t is axiomatic that the

State can wnever be in estoppel, and this
is particularly true in matters invalving
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taxatior. The errors af certain
administrative officers should rever. be
allowed to jeopardize the goverrment’s

finarncial position.”
Secondly, as respondent correctly rnotes, the ruling
in qguestion is rot a resalution of a dispute
between the RIR and the petitiorner, for it' wWas
issuwed in response to the letters of inguiry of the
Fhilippivwe Shipyard "and Erigineering Corporation
(FHILSECO). Therefore, it is incorrect for
petitiomer to say that respondent, through saia
rulivg, had "internticwmally and deliberately led
petiticrer to believe" that it was indeed not
subject to the 4% contractor’s tax Lastly, the
Court rotes that respondent’s finding that
petitiorer is wot subject to contractor’s tax is

anchored o the fact that "it is rnot engaged in any

income-generatirng busiress activity in the
Fhilippirnes." In other words, the basis of the
ruling is factualsy and it is, therefore, not

conclusive o the Couwt since BIR Rulivng No. 25—
OOO-00—-136-89, being merely in response to  the
query of PHILSECO, was based pwrely ari the
representations or statement of facts made in
FHILSECO’ 5 letters {which representations were
adapted and laid down by respondent, albeit

summarily, inm the first paragraph of its ruling).
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Thus, respondent, in making such raling, did rnot
comsider any extranecus facts rot  laid down by
FHILSECO in its query.

Therefore, the Court must train its attenmtion
or the provisicons of law applicable to the instant
case irn order that it can best decide the outcome
of the instant case. Section 170 of the 1987 Tax
Code, as amended reads as follows:

"Sec. 10. Comtractors, proprietors
or operators of dockyards, and others. -—-
A contractor?s tax of fouwr percent of the
gross receipts is hereby imposed oo
praprietors or aperators of the following
busirness establishmernts and/or persons
engaged in the business of selling or
rendering the feollawing services for a
fee or compensation:

KXHX KHXK KKK

{q) Other independent contractors.
The term "indeperdent corntractors?
includes persoms (juridical o natural)d
ot ernumerated above (but wnot including
individuals subject to the cccoupaticon tax
under the Local Tax Code) whose activity
consists essentially of the sale of all
kirnds of services for a fee regardless of
whether or rnot the performance of the
service calls for the exercise or use of
the physical or mental faculties of such
comtractors oy their employees. 1t does
ot include regiomal o area headguarters
established in the PFhilippines by
multinaticornal corporat ions, including
their alien executives, arnd which
headguarters do not earrn or derive income
from the FPhilippines and which act as
SUPEervisory, communicat ions ard
coordinating centers o their
affiliates, subsidiaries or branches in
the Asia-Facific Region.
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The term '"gross receipts’ means all
amournts received by the prime o
principal comtract or as the total
comtract price, undiminished by any
amzount paid to the subeontractor under a
subcorntract arrarngement. Any portion of
the total contract price which is paid to
the subcontractor, shall be excluded from

the taxable pross receipts o f the
subcorntractor., " (Rs amended by PD Nc.
1394).

Urnder this provision, three conditions must be met
in order for an  independent contractoy to be
subject to the 4% contractor?’s tax (now the 10%
VAT) . These are that the independent contractor:
anie, is essentially engaged in the selling or
rendering of "all kinds of services for a fee
regardless of whether or not the performance of the
service calls for the exercise or use of the
physical or mental faculties of such contractors or
their employees'; two, is veither a regional or
area headqguarter (which acts ocnly as a supervisory,
communications and coordinating center for  its
affiliates, subsidiaries or brarnches in the Asia-
Facific Region) established iw the Fhilippirnes by a
multimational corporaticon, nor an alien executive
of such headgquarter (unless  such headqguarter or
aliernn executive earns or derives income from the
Fhilippirnes) ; and three, earns o derives income

from the Fhilippivnes.
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In the case at bar, petitiorner, which renders
technical services (by advising and rendering
assistance to local distributors/indentors and
customers in the Philippines), meets the first two
conditicons enumerated above. The decisicn of the
Court, therefore, hinges T whether ar riot
petitiorner earns o derives any income from the

ﬁhilippiﬂes.

Fetiticner, in its memorarndum, stated
factually that it ‘’'does rot earn any income
C'Memocrandum for Petitiorer", p. 23 CTA Records,

p.- 74), which statemernt it based on the T.S5.N.
(dated May &5, 1990) of the testimony of PMirs.
Milagros‘ Samsocn  Capanas, petiticrner’s Executive
Secretary and Rdministrative Assistant. The Court
has carefully read through said tranmscript, and has
fourd only the portiornn quoted below to deal even
irndirectly with the income-gererating power of
petiticrer. This portion reads:

"} (Rtty. Baarde) Does petiticorer earn
any income?

A. (s, Capanas) No. " (T.S.N., May &5,
19390, p. &7).

Obvicusly, such a bare and self-servirg allegation
made by petitioner's executive-secretary—-cum-
administrative—-assistant carmot be cornsidered by

the Couwrt as sufficienmt by itself to warrarmt a
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positive finmding for petitiorner, especially in the
light of the fact that petiticmer, in its third and
fourth quarter conmtractor's tax returns for 1987,
declared as its taxable gross receipts amounts
totalling Fr7,557,057.65. For,  as respondent
corvrectly observed:

"There being rno explanation as to

how (this amcurt was) received by
petiticrer, (such amaurt is) deemed
received by (it) in the ‘’ecourse of

busirness’ as technical service fees xxX.
XK X In the absence aof a showing

that HHI Japarn has actualy received

technical service fees from PHILSECO and

paid the corresponding contractor?’s tax

thereon, thern it is presumed that these

techrnical service fees were paid to KHI

Manila, as the one rendering technical

services to PFHILSECO. " ("Answer", pp. 4-

53 CTA Records, pp. 34-35)
That respondernt did rot introduce any evidernce to
show that petitioner did, indeed, earn or derive
income from the Fhilippines is of no moment. It
is, after all, on the petiticrer that the burdern of
proving its claim for Pefuhd (which is in the
riature of an exemption) rests. And, as the Court
has discussed earlier, a most important ingredient
in a successful claim for refund by petiticrner, is
a clear showing that it did wneot derive any income
from this country.

In view aof the foregoing, the Court so haolds

that petitiorer is subject to 4% contractor’s tax

w A
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o its gross receipts for the third and fourth
gquarters of 1387, and that the paymert by
petitioner of the amocunt of P226,711.73 as such
percent age tax for the said period is rot
erranecus.

WHEREFORE, firnding the instant petition for
review without merit, the same is hereby DISMISSED.
Fetitiaoner's prayer for the refurnd to it of the
amount of PE26,711.73 in allegedly errornecusly paid
contractor?’s tax is hereby DENIED.

SO0 ORDERED.

Quezon City, Metro Manmila, May 29, 1932.

47/\
CONSTANTE'C. ROARUIN
Asscociate Judge

WE CONCUR:

Epu;&;ca(:kcdin.
RNESTO D. ACOSTA

Fresiding Judge

sgglln DADIVQS-—FAEEALSS

Actinmg Assocciate Judg
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