REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

SCIENCE PARK O THE PHILIPPINES,

INC. ,
Petitioner,
- vetl sus - C.T.A. CAGE NO. 5144
THE COMMISSIONER OF INTERNAL Do toantad. ~
REVENUL ,

Respondent.

DECI S 1t ON

The issue which is presented for our consideration
is whether or not petiticner 1is antitlied to a refund or
issuance of a tax c¢credit certificate in the amount of
P14,751,43b.65, allegedly representing tts erroneous !y
withheld creditable withholding taxes for the taxable
vears cf 1991 and 1892.

As represented, petitioner is a domestic corporation

and 1s registered with the Board of investments (BO1l) as
a new developer of a sclence and industrial park, on a
preferred non-piovneer status under the Omnibus
Investments Code of 1937. It started I1ts commercial

operation on January 17, 1991,

In the taxable years of 1991 and 1992, petitioner’'s
fncome from sales of reaity and rental income were
allegedly subjected by its payors to withholding taxes in
the total amount of P14,751,435.6bH, broken down as

follows:
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NAME OF
WITHHOLDING AGENTS 1991 1992 TOTAL
El Nuevo Diezmo P 876,392.00 P 876,392.00
lonics Circuits P1,337,344.95 1,337,344.95
Kesco 5,485.50 5,485.50
Mil lworks Inc. 616,825.00 616,825.00
PLDT 41,250.00 41,250.00
PECCO 29,100.00 29,100.00 58,200.00
P & G Phil. 11,815,461.70 11,815,461.70
U Freight o _ 476.50 . _.476.50
TOTAL P1,366,444.95 P13,384,990.70 P14,751,435.65
Gn August 5, 1992, petitioner firled wtth the
respondent a cltaim for refund of the amount of

P1.,366,.444.95, of its creditabie withholding tax for

1991, on the ground that 1t has been granted and IS

entitied to an income tax hotltiday from January 17, 1991
up to January 17, 1995, in accordanhce with Article 39 (a)
(1) of the Omnibus Investments Code of 1987 (Executive

Order No. 226}, which provides:

Art. 39. {ncentives to Registered
Enterprises - All registered enterprises shall
be granted the followiny incentives to the
extent engaged in a preferred area of

investment:
{(a) fncome Tax Holiday -

1) For S1X (6) years from commercial
operation for pioneer firms and four (4) years

for noen-pioneer firms, new registered firms
shall be fTully exempt from 1ncome taxes levied
by the National Government. X X X .

{(Underscoring supplied).

Likewise, on April 4, 1994, petitioner ftiled with

the respondent a ciatm for refund of the amount of
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P13,384,890.70, representing 11s creditable withholding
tax for 1992, on the same ground aforementioned.

Both claimsg for refund were nct acted upon by the
respondent, hence, petitioner Tiied wilth this Coutt the
instant petition for review on August 30, 1994.

Respondent, on the other hand, raised the fotlow:ny

special and aftffirmative defenses: (1) taxes collected and

paitd are Jdeemed to have beeqa nade 1 accordance with law
and existing BIR itmplementing regufations. (z) petitioner
has not shown that the altleged creditable income tax

withheld were aclually remitted to thie herein respondent,

(3) allegations regarding refundability do not rpso facto
merit the refund claimed, (4] woelil-settied 1S the
doctrine that tegai provisions on tax refund/credit are
construed strictly against the taxpaver as they are in

the nature of tax exemption, and (5) petitioner has
liKewise rnot shocwn that tt has complied with the terms
and conditions of the Omnibus Investments Coude of 199/,
the Jaw granting pet.tioner tts alleged Tfour (4) years
tneome tax holiday.

As earlier adverted to, the sole fssue  to  Dbe

resolved by the Court 1s whether or et petitiones s

entitled to ths refund or issuance of a tax credit

certiyficate in the amount of P14,791,4535.65, alieygedly
reapresenting it erronevusly withheld creditablie

withholding taxes Tor the taxable years ot 1991 and 1992.
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Ve find nothing obscure or ambiguous in the language

of Art. 39 (a) {1) of Executive Oirder No. 226, supra,

insofar as the same ] Erought tTuw hear upoh the
circumstances of the petitioner in the case at bar. The
provision explicitly statzs that al’ enterpt ioces

registered with the Board of iInvestwments (BO!) under the

Omnibus Investinents Coude of 1937 (kExecutive Order o .
226) are exempt from incume tlaxes (including the
creditatle vithholdinhg tax) for si« (&) years, for those

with status of a pioneer enterprise, and for four (4)

vea, -, Tor those with status of a hon-ploneet enterprise,

“1om the start ot commerciral operation. Ihe faw 18 cleat
and apec.fic. It merely calls for its application as
worded. Construed pltainly, the above-guoted provision of

law yields no other conclusion that Income of pioneer and
non-pioneer enterprises registered with the BO are
exempt from incoume taxes under the NMational hterndai

Reverniue Coude (NIRC), during the per:iod of i (6) years

from coemmercial operation for ploneer enteirprise and four
(4) years from commercial operation fo fron-pioheer
entetpt 1se. it i s a weil-settied rule in this

jurtsdiction that a statute, free from any constitutional

st bemity, must be entorced as Wit btien, A Faxpayer,
falling withtn the ambit of the aforementioned provision
of faw, whose I LoGome WE S subjected to creditabile

withholding tax by its various wtthholding agents should



DECISION
C.T.A. CASE NO. 5144

- 5 -
ltkewise 52 entitled te a refund of the same, as tae
creditable withholdinyg taxes are In the nature of an
advalice payment by the said taxpayer of its income Lax

ttabriirty at the end of the taxable year.

There is no argument pet se that pelilioner is
entitlied to the tax incentives mentioned in Article 39
(a) (1) of Erecutive Order No. LEB, supra. However,
before t1he instant clfatm Tor tax credit or refund of
income tar deducted and withhzi41 on tnwome payments -nhall
be given due codrse, claimant Ct petitionet must show

compliance with the Toeilowing reguis.:tes:

(1) that 1t fiied 1ts claimm o, refund within
the two {2) year period prescribed under
Section 230 of the Tax Code;

(2) that it was shown on the return that the
tncome payment received was deciared as
part ¢t the gross income (Sec. 10, A=svenue
Regurations Nc. &-858, ACCRA investment
Corgp. vs. Cou. t of Appeal>, 2304 SCHA 857,

(3) the fact of withholiding 1o estlabl shed Ly
a copy of statement (BIR Form 1743.1) duly
issued by the payor (withholding agent, 1o
the payee, showing tne amoun. pard and the
amount of tax withheld therefirom (1b/1d).

There s ne dispute as te the timeiiness of the
filing of petitioner s claim ftour refund of 1 ts 1992
creditabic withtolding taxes it Lhe Lotal anmount of
P13,384,990.70. The records show that: (1) the
oetirtioner ¢ corpotrate aninual incoime tax return for 1992

was Taotled on Aprild 1H, 1993, (2) the Cclaim ot vefund n
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the administrative leve was Tiled on April o, 1994, and
(3) the petit.ion Tor review wvas filed on August 30, 1994.
However , with tegatrd 1o 1he petition-1r o olaitm Tfor refunu

of its 1991 creditable withhold.,ng taxes in  the amount of

£1,366,444,95, the Coui L Tond the Calme already
prescribed. Section 230 of the Tax Code, guoted
het eunder, is all too clear that after the expiration cf

two years from date c¢f payment of tax ot pehnaity the
clamm for tefund ot erroneous!y pa;d tases becomes time-
barred. lhe twec-year prescriplive peritod to claim tor a
reTund commzenoes to v oonly trom the time the refund is
dascei tained, which cah only be determinhed attei a final
adjustment return s avocoinpltished .Commissioner of

Internail Revenue vs. Philippine American LiTe Insurance

Co., 244 SCRA 446). ) th2 case at bar, petitroner’ s
corporate annual income tax return for 18991 vas Tiled on
April 15, 1992 while the instant petitiron foi Feview wadl
Tiled onty on Augyust 30, 1994, Thus, £ 1 safe te
conuitde that with regard to 1ts ciamm for refund ot te

1991 cieditable  w.othiholding taxes, petitioner failed to

oMy with the first requ:stite aforementioned. 1o e

that Lwo yeats have elapsed from the payment of the 1991

creditable withheiding taxes before the instant petit,on

for review was Firled with this Cour t.

SEC. 230. Recovery of tax erroneocusly of
¢t/ 'egally collected. - No suit or ptoceeding
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shalil be matntained in atiy court for the
recovery of any national internal revenhue tax
hercatter alleged to have Leen erroneously or
illegally assessed or collected, Ot of any

penalfty clained to have been coullected without
authority or of any sum alieged to have been
excessive or in any manner wrongfully
collected, until a clatm Toir refund or credit
has been du.y filed with the Commissioner, bat
such SuUt Ot pruceeding may be maintained,
whether or not such tarx, penaty, or Sum has
been paid under protest or duress.

In any case, no such suit vr proceeding
_oth

shall be begun after € _exparation of two

years from the date o1 payment of the tax or
any

penalty +tegairdliess of  an supervenlny  cause

that may arise after payiment: Frovided,
however, That the Commissioner may, even
without written claim therefor, refund or

ctedit any tax, whete on the face of the return
upon which payments was made, such payment
appears cleariy to hhave been efronegusly paid.

AX X, (Underscoring supplied)
To substantiate its clatm, petitions. declared I
its 1992 incone tax return all income payments which weie

subjected to creditable withholid. ny ta~ for said peitud
as part of its giross income, and that said 1992
creditable withhotlding taxes were actually withheld by
the vat sous wrliholding agenls named 1t its exhibt B,
lihewise, i comp i ran e vl th the second and third
requisites aforementioned, petitioner adduced gexhibits C,
D, L, BE-t Lo L-3, E-4, F, G, LI, and M-1,

Respoundent offered no argument not made any effort
to adduce any controver ting evi.dence o the leyality of

the petitioner’s claim for refund. Instead, respondent
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submitted 1ts case Tor decizsion oh the basis of the
pileadings and records 34,5 memorandun.

Fur ther, careful scrutiny of the ev.dence presented
fail to shuw 1that the amounts of P5,485.50 and P41,250.00
were withheld from the petitioners riicome  for 1992 by
KESCO and PLDT, respectively. It appears also 1n the
evidence presented that ex<hibits E-1, E-2 and E~3 are oine
and the same document, thus, only Exhibit "E-1" may Dbe
condrdered o the retitioner s claim for refund.
Therefore, the amount of F19,400.00 (Exhibits "E-2" and
"E-3T) should be deducted from petitioner’'s claim
corresponding to tts 1992 creditable withholding tares.
In summary, this Court, grant the refund claimed by the
petirtionher, but 1n the reduced amourt of F13,218,38L5.020,
computed as follows:

TOTAL AMOUNT OF CLAIM P14,721,435.85

1) 1991 c¢laim Tor refund
(cue to prescription) P1,388,444.0395

z) 1992 cfifaim (without
supporting evidence)

a) KESCO P 5.,485.5C
b) PLDIT F 41,250.00
C) Exhibrts E-2

and E-3 R 19,400.00

P 1,432,580.45
TOTAL REVUNDABLE AMOUNT P13,318,855.20
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IN VIEW OF ALL THE FOREGOING, tespondent 3 hereby
ORDERED to GRANT the REFUND and/or TAX CREDIT to herein
petitioner in the amount of PI3,3218,6855.20, representing
its erroneousty patd creditable withhotding tarxes foo the
year 199.2. No pronouncement as to costs.

SO ORDERED.
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WE CONCUR: /
)
[ Q- CZEBWJF— //
ERNESTO D. AGCOSTA
Presiding Jdud

CERTIFICAT T ON
! hereby certify that this decision Was reached
atte, due consultation wilth the member s uf the Court of

Tax Appeals In accordance with Section 13, Article VI

G e Ot

ERNESTO D ACOSTA
Pres ding Jdudge
Cuutt of Tax Appeals

of the Cunstitution.



