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DECISION

CASTANEDA, JR., J.:

This is a Petition for Revie‘w of Mitsui & Company Ltd. Manila Branch,
seeking refund or issuance of tax credit certificate in the amount of SEVEN
MILLION ONE HUNDRED FORTY NINE THOUSAND FOUR HUNDRED
SEVENTY FOUR AND 42/100 PESOS (P7,149,474.42), representing
unutilized and/or unapplied input value-added tax (VAT) for the period
covering the second quarter of fiscal year ending March 31, 2004 to the first

quarter of fiscal year ending March 31, 2005 (July 1, 2003 to June 30, 2004).;24/
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Mitsui & Company Ltd. Manila Branch (Petitioner) is a corporation
* organized and existing under the laws of'Japan, whose head office is at 2-1,
Ohtemachi 1-chome, Chiyoda-ku, Tokyo, Japan. Itis duly registered with the
Philippine Securities and Exéhange Commission (SEC) and authorized to
transact business in the Philippines through its branch office at 36™ Floor, GT
Tower International, 6815 Ayala Avenue, Makati City. Petitioner is engaged
in the business of exporting, importing, and engaging in the sale of various
‘ : kinds of commodities; carrying on an agency business; and manufacturing all
types of machines.® It is duly'registered wlith the Bureau of Intérnal Revenue
(BIR) as a VAT-enterprise.”

Respondent, on the other hand, is the Commissioner of Internal
Revenue who is empowered to perform the duties of his office, includihg
among others, the duty to act upon and approve claims for refund or tax credit
as provided by law.

For the period covering July 1, 2003 to J>une 30, 2004, petitioner
allegedly generated export sales which it believes to be subject to zero
percent (0%) VAT under Section 106(A)(2)(a)(1)(3) and (5), (b) and (c) and
Section 108(B)(2) and (3) of the National Internal Revenue Code (NIRC), as

amended. Petitioner's VAT Returns reflected zero-rated sales/receipts in the
|

)
amount of P616,295,667.53, broken down as follows:

Exhibit I Period Covered | Zero-rated Sales

FY ending March 31, 2004
2" quarter | (07/31/03 to 09/30/03) | P 125,581,903.95

3rd quarter | (10/01/03 to 12/31/03) 130,032,582.74 | 9z

nil{e]

' Annex “F”, Petition for Review, Docket, pp. 31-37.
2 Annex “A”, Petition for Review: Par. 3. Statement of Facts Admitted, Joint Stipulation of Facts and

Issues, Docket, p. 92.
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| 4th quarter | (01/01/04 to 03/31/04) |

227,395 53504

FY ending March 31, 2005

1st quarter | (04/01/04 to 06/30/04)

133,285,645.80
P 616,295,667.53

For the same period, petitioher allegedly incurred input VAT in the

amount of P7,149,474.42, which is attributable to its zero-rated export sales of

P616,295,667.53, the details of which are as follows:

R ™ T~ T =~

INPUT TAX ~ INPUT TAX
MONTH DIRECTLY RELATED ALLOCATED TO TOTAL
TO ZERO-RATED ZERO-RATED
SALES - 'SALES
2003
July P 9851667| P  82615.28 P 681,131.95 |
August 12,073.23 547,809.31 559,882.54
September 282,381.16 208,056.59 490,437.75
October 73,147.40 769,436.86 842 584.26
November 94,652.80 631,912.52 726,565.32
December 96,034.59 226,700.63 322,735.22
TOTAL P656,805.85 P2.,966,531.19 P3,623,337.04 |
2004 4 -
January P 105,310.02 P 331,487.74 P 436,797.76
February 96,838.06 1,029,343.78 1,126,181.84
March 209,548.63 ~280,000.75 489,549.38
April 81,203.82 260,996.31 342,200.13
May 83,02261 | 292,087.57 375,110.18
June 165,235.69 591,062.40 756,298.09
TOTAL P 741,158.83 |  P2,784,978.55 P3,526,137.38
GRAND TOTAL P1,397,964.68 | P5,751,509.74 | P7,149,474.42 |

Unable to apply the input VAT amount of P7,149,474.42 against any

output VAT, on September 30, 2005, petitioner filed a claim with the One-Stop

Shop Inter-Agency Tax Credit and Duty Drawback Center of the Department ,

of Finance covering the aforesaid period.®* But to date, respondent has

neither approved nor granted petitioner's claim. for refund.

? Exhibit “LLL”, Docket,

pp- 923-9205.

Due to

yy
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respondent’s inaction, petitioner filed the instant Petition for Review on-

October 18, 2005.

-~

~ ) T scember 19, 2005, respondent filed his Answer interposing the
following Special and Affirmative Defenses:

“4. The Honorable Court has no jurisdiction over the claim for
refund for the period July 31, 2003 to December 31, 2005
because in petitioner’s administrative claim for refund
dated September 30, 2005, the amount claimed was only
for the period March 31, 2004 to March 31, 2005.

Section 204(C) and 229 of the National Internal Revenue
Code of 1997 requires that a written claim for refund
should first be filed with the Bureau of Internal Revenue
before a judicial claim for refund be filed before this
Honorable Court, to wit: '

‘Section 204. Authority of the Commissioner to
Compromise, Abate and Refund or Credit
Taxes -- the Commissioner may —

(c) Credit or refund taxes erroneously or
illegally received or penalties imposed without
authority, refund the value of internal revenue
stamps when they are returned in good
condition by the purchaser, and in his
discretion, redeem or change unused stamps
that have been rendered unfit for use and
refund their value upon proof of destruction.
No credit or refund of taxes or penalties shall

’ be disallowed unless the taxpaver files in
writing with the Commissioner a claim for credit
or refund within two (2) years after the payment
of the tax or penalty: Provided, however, that a
return filed showing an overpayment shall be
considered as a written claim for credit or
refund.’ (Underscoring supplied).

‘Section 229. Recovery of Tax Erroneously or
lllegally Collected. — No suit or proceeding shall
be maintained in any court for the recovery of
any national internal revenue tax hereafter
alleged to have been erroneously or illegally
assessed or collected, or of any penalty
claimed to hdve been collected without
authority, of any sum alleged to have been ﬁ/
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excessively or _in_any manner wrongfully
collected without authority, or of any sum
alleged to have been excessively or in _any
many wrongfully collected, until a claim for
refund or credit has been duly filed with the
Commissioner, but such suit or proceeding may
be maintained, whether or not such tax,
penalty, or sum has been paid under protest or
duress. In any case, no such suit or
proceeding shall be filed after the expiration of
two (2) years form the date of payment of the
tax or penalty regardless of any supervening
cause that may arise after payment. Provided,
however, that the Commissioner may, even
without a written claim therefore, refund or
credit any tax, where on the face of the return
upon which payment was made, such payment
appears clearly to have been erroneously paid.’
(Underscoring supplied).

5. The claim for refund of alleged unutilized input taxes for
the period July 1, 2003 to September 30, 2003 is already
barred by prescription.”

On August 9, 2007, petitioner presented its evidence, while respondent
failed to present any.4 On March 17, 2008, the case was deemed submitted

for decision without any Memorandum from both parties.

The parties have jointly stipulated on the following issues for this

Court’s resolution:

“1. Whether Petitioner generated zero-rated export sales for the
period July 1, 2003 to June 30, 2004;

2. Whether Petitioner's excess input VAT, which were directly
related and allocable to its export sales for the period July 1,
2003 to June 30, 2004 amounted to P7,149,474 42;

3. Whether Petitioner’'s fbreign exchange proceeds generated
from its zero-rated export sales were duly accounted for in
accordance with the rules and regulations of the Bangko

Sentral ng Pilipinas (BSP), })@

* Resolution dated January 8, 2008, Docket. p. 980.
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4. Whether the aforementioned excess input VAT were applied
against petitioner's output VAT liability in the succeeding
quarters;

5. Whether Petitioner had any local sale subjected to the 10%
VAT during the period covered by the claim;

6. Whether Petitioner is entitled to the refund or issuance of a
’ tax credit certificate in the amount of P7,149,474.42
representing its unutilized and/or unapplied input VAT for the

period July 1, 2003 to June 30, 2004;

7. Whether petitioner filed the proper administrative claim for
refund;

8. Whether the claim for refund for the period July 1, 2003 to
September 30, 2003 is barred by prescription.”

The foregoing issues boil down to the sole issue of whether or not
petitioner is entitled to a refund in the amoun.t of P7,149,474.42, representing
unutilized and/or unapplied input VAT covering the second quarter of fiscal‘
year ending March 31, 2004 tothe first qL'Ja'rter of fiscal year ending March 31,
2005 (July 1, 2003 to June 30, 2004).

In resolving the said issue, the Court notes of Section 112(A) of the

NIRC of 1997, as amended, which reads as follows:
' “SEC. 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-rated or Effectively Zero-rated Sales. — Any
VAT-registered person, whose sales are zero-rated or effectively
zero-rated may, within two(2) years after the close of the taxable
quarter when the sales were made, apply for the issuance of a
tax credit certificate or refund of creditable input tax due or paid
attributable to such sales, except transitional input tax, to the
extent that such input tax has not been applied against output
tax: Provided, however, That in the case of zero-rated sales
under Section 106(A)(2)(a)(1), (2) and (B) and Section 108(B)(1)
and (2), the acceptable foreign currency exchange proceeds
thereof had been duly accounted for in accordance with the
rules and regulations of the Bangko Sentral ng Pilipinas (BSP):
Provided, further, That where the taxpayer is engaged in zero-
rated or effectively zero-rated sale and also in taxable or exempt 91/
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sale of goods or properties or services, and the amount of
creditable input tax due or paid cannot be directly and entirely
attributed to any one of the transactions, it shall be allocated
proportionately on the basis of the volume of sales.”

Based on the above provisions, the following requisites must be
satisfied by petitioner in order tc‘) be entitled to a refund or tax credit of input
taxes attributable to zero-rated or effectively zero-rated sales:

1. there must be zero-rated or effectively zero-rated sales;

2. that input taxes were incurred or paid;

3. that such input taxes are attributable to zero-rated sales or

effectively zero-rated sales;

4. that the input taxes were not applied against any output tax

liability during and in the succeeding quarters; and

5. that the claim for the refund was filed within the two-year
prescriptive period.

As regards the first requisite, petitioner's VAT Returns for the second
quarter of fiscal year ending March 31, 2004 to the first quarter of fiscal year
ending March 31, 2005, reflected zero-rated sales/receipts in the amount of

P616,295,667.53, broken down as follows:

Exhibit | Period Covered | Zero-rated Sales
FY ending March 31, 2004
C | 2™quarter | (07/31/03 to 09/30/03) | P 125,581,903.95
F | 3rd quarter | (10/01/03 to 12/31/03) 130,032,582.74
| 4th quarter | (01/01/04 to 03/31/04) 227,395,535.04
FY ending March 31, 2005 |
L 1st quarter | (04/01/04 to 06/30/04) 133,285,645.80

In its Amended Final Report dated January 16, 2007°, it is noted by the
Court-commissioned Independent Certified Public Accountant (CPA) that the

amount of P616,295,667.53 treated by pelitioner as zero-rated sales/receipts

consisted of the following: %/ '

* Exhibit “U?-27,
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XXX XXX XXX

(2) The following sales by VAT-registered persons shall be
subject to zero percent (0%) rate:

(a) Export Sales. — The term 'export sales' means:
XXX XXX ' XXX

(5) Those considered export sales under Executive Order No.
226, otherwise known as the Omnibus Investment Code of
1987, and other special laws.”

“SEC. 108. Value-added Tax on Sale of Services and Use
or Lease of Properties. — ‘ "

|
)

XXX XXX XXX

(B) Transactions Subject to Zero Percent (0%) Rate. — The
following services performed in the Philippines by VAT-
registered persons shall be subject to zero percent (0%)
rate:

XXX . XXX XXX
(3) Services rendered to persons or entities whose exemption
under special laws or international agreements to which

the Philippines is a signatory effectively subjects the
supply of such services to zero percent (0%) rate;”

The VAT zero-rating of the sales of gyoods and services by a VAT-
registered entity to PEZA and BOI entities'was clarified by the BIR in Section
3(3) of Revenue Memorandum Circular (RMC) 74-99 and Section 2 of
Revenue Memorandum Order (RMO) No. 9-00, which in pertinent parts read

as follows:

“SECTION 3. Tax Treatment of Sales Made By A VAT
Registered Supplier from the Customs Territory, To A PEZA

Registered Enterprise. -

XXX XXX XXX ?1/

































