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lethargic defense conducted by the respondent 1in this
case, as shown by her failure to make even a formal offer
of evidence and to submit her memorandum in order to
justify her opposition and unexplainable inaction on
petitioner's «c¢laim for refund both administrative and
judicial.

Based on the above antecedents, the issues in the
case at bar are as follows:

1) whether or not the 25% tax rate on royalty
payments made to U.S. recipients as prescribed under RMC
Mo. 39-92 1is in accord with the R.P.-U.S. Tax Treaty in
relation with the R.P.~West Germany Tax Treaty;

2) whether or not petitioner has proven the
factual requirements of its claim for refund or 1issuance
of tax credit.

After a thorough scrutiny of the facts, disquisition
of the parties and the applicable Jjurisprudence, this
Court peremptorily rules in favor of the petitioner.

The first issue involves a purely legal question
which had long been settled by this Court through a
litany of cases Which upheld the original ruling
pronounced by then Commissioner of Internal Revenue,
Bienvenido Tan, Jr. in BIR Ruling No. 456~88. In that
ruling, a 10% tax rate shall be imposed on vroyalties

derived by a resident of the United States from sources

within the Philippines pursuant to the "most favored
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accordance with this
Agreement on:

oK X

'{(dd) royalties: as defined
in paragraph 3 of
Article 12

X X X

(c¢) For the purpose of credit
as referred to in sub~-
paragraph (b)), the
Philippine tax shall be
deemed to be -

"(cc) In the case of
royalties for which
the tax 1is reduced to
10 or 15 percent

according to paragraph
2 of article 12, 20
percent of the gross
amount of each
royalties.

The R.P.-U.S. Tax Treaty contains no

similar "matching c¢credit” hence, the tax on
royalties under the R.P.~U.S. Tax Treaty is not
paid under similar circumstances as those

obtaining in the R.P.~West Germany Tax Treaty.
Resultantly, the respondent is not entitled to
the liberal tax vrate provided for under the
R.P.~-West Germany Tax Treaty.

We do not agree for two main reasons:

ttrie. The BIR Commissioner's interpretation
of Article 13(2)(b)(iii) of the R.P.-U.S5. Tax
Treaty, supra, which 1is the principal basis of
her position in the issue at bench is
incorrect. The phrase "pailid under similar
circumstances" is followed by the phrase "to a
resident of a third state". Since Wwhat is paid
to a resident of a third state is not a tax but
& royalty, logic instructs that said provision
of the treaty refers to royalties of the same
kind paid wunder similar circumstances to a
resident of a third -*-*- Yerba asccipiendo
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sunt secwndum wmateriam. Words are to be
understood in the context in which they are
used. Article 13, paragraph 2{(b)(iii) has
nothing to do with the payment of taxes under
similar circumstances. We quote with approwval
the explanation given by IBM Philippines, Inc.
in another <case which 1is reproduced in the

Comment of the respondent, to wit:

"The requirement of 'similar
circumstances' 1s in relation to the
payment of royalty, not payment of

the tax. Thus, for instance, the
royalty in gquestion paid to a U.S.
resident by petitioner (which is
neither BOI-registered enterprise,

nor engaged in a preferred-pioneer
activity) 1is not paid under similar
circumstances as a royalty paid to an
Australian resident by a Philippine
company that 1is BOI-registered and

engaged in a preferred—-ploneer
activity. Also, a royalty paid to a
resident of Denmark or Sweden in
respect of motion picture films and
Lapes 1is not paid under similar

circumstance as the royalty herein
paid by petitioner to its Uu.s.

licensors. Clearly, the phrase
'similar circumstances' is used in
reference to the payment of the

royalty, and not in reference to the
payment of the tax." (p. 9, Comment)

Fwe. The basis of petitioner BIR
Commissioner's position on the 1issue at bench
is RMC 39-92 which, alas, has already been
abandoned by that agency no less. As a
background, it should be noted that the BIR
through the years has been inconsistent on the
issue of whether or not American firms are
entitled to the '"most favored nation" tax rate
on royalties derived in this country. Needless
to say that this =zigzagging policy movements
are inimical to public interest for they cause
instability in our tax structure. No business
house, local or foreign would like to operate
in a country where it 1s made to guess from
time to time what is the ey or ruling
of the revenue collectioi »f the State.
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Let us follow the meanderings of the BIR on the
issue at bench.

From 1985 to June, 1992, the BIR, in
recognition of American firm's entitlement to
the '"most favored nation' <clause under the
R.P.-U.5. Tax Treaty, uniformly extended to
them the concessional tax rate of 10% on
royalties paid by domestic companies to said
U.S. companies. This policy was changed when
the BIR Commissioner promulgated on July 1,
1982 Revenue Memorandum Circular (RMC) 39~-92
Wwhich states that an American corporation 1is
not entitled to the "most favored nation" tax
rate of 10% on royalty income derived from the
Philippines because the payment of such tax 1is
not under similar circumstances considering
that there is a matching credit in Germany (20%
for royalties), while there is no such similar
credit granted by the United States. (This 1is
the same reasoning being Tfoisted by the BIR
before this court in the case at bench.)

In 1993, the case of IBM Philippines, Inc.
v. Commissioner of Internal Revenue, CTA Case
No . 4308, was decided by the Court of Tax
Appeals which accorded to the petitioner, an
fmerican firm, the benefits of the "most
favored nation" clause of the R.P.-U.S. Tax
Treaty and therefore ruled that the tax due on
royalties derived in the Philippines by said
Admerican firm should be taxed 10%. The BIR
Commissioner appealed that decision to this
court (and docketed herein as Commissioner of
Internal Revenue v. IBM Philippines, Inc., Ch~-
G.R. SpP No. 31791). The Commissioner
subsequently filed a Motion to Withdraw the
Petition stating Inter alis that she had
"decided to abide by the decision of the CTA."
This decision by the BIR Commissioner to abide
by the CTA decision in the IBM Philippines,
Inc. case unquestionably superseded RMC 39-92
so that the position of the BIR at that point
was that American firms were entitled to the
benefits of the ‘"most favored nation" <clause
under the R.P.-U.S. Tax Treaty.

Mot long after, blowing hot and cold, - the
BIR jettisoned its position following the IBM
Philippines, Inc. decisior and  anft back to
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its hardlined policy in RMC 38~92. This
provoked the filing of the Smithkline and
French Overseas Co. v. Commissioner of Internal
Revenue, CTA Case No. 5048. This case raised
the same 1issue already put to rest in IBM
Philippines, Inc. fis expected the CTA decided
the case against the BIR and reiterated 1its
decision in the IBM Philippines, Inc. case.

But that was not the end of the BIR's
flip—-flopping motions. This last time however
was for the better. On March 6, 1995, it
issued BIR Ruling No. 052~-85 expressly revoking
BIR Ruling 003-93 1issued on January 10, 1993
which applied the discredited RMC 38-82. BIR
Ruling No. 052-95 states in part:

"Such being the case, and in as
much as the licensing agreement
between you and Guess?, Inc. (usa)
has been approved by the Transfer
Technology Board of the Department of
Trade and Industry, royalties arising
in the Philippines and payable to
Guess, Inc. (USA) by your company are
subject te the Philippine tax at the
rate of 10% because this rate appears
in the RP~West Germany Tax Treaty and
pursuant to Article 13, paragraph
2(b) (iii) of the RP-US Tax Treaty.
XX X

This Ruling revokes BIR Ruling
No. 003-~93 dated January 16, 13893 in
view of the Decision of the Court of
Appeals in the case of I8
Philippines, Inc. vs. Commissioner of
Internal Revenue, CTA Case No. 4308
dated July 21, 1983."

In wview of the foregoing, We are fully
convinced of the correctness of the appealed
decision.

We do not intend to depart from the wisdom of the

foreqgoing decisions, hence, the same should be applied to

the case at bar.






