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m;:nw.rm OF TH™ ®NILIPPINES
CoOuk,y oF TAX APPEALS
QUEZON i1y

X
\\
ISHAR SINGH, Q
Petitionep -1}\
" versus CTA CASE NO. 1167
COMMISSIONER OF INTERMAI
REVENUE,
Respondent.
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This cuse refers to a claim for refund in the
amount of ¥17,016,08, repressnting percentage taxes
for the period from Vebruary 2, 1957 to October S
1960, inclusive. -

The parties agreed and stipulated on the
feets, the pertinent portions of which are as
followst

“2. That petitioner ocperates the
Honest Watehman Ageney with place of
business situated at Manils, Philippines.

“3» That pursuant to Seetion 191.
of the Mational Tntarnal Neverue Code,
which provides in part, to wit:

L and booke-
binders, wum- and
other independent contractors,
shall pay a tax equivelent to
three per centum of their
gross recelints,’

the ent taxed the petitiomer and
the lat pald the corresponding taxes
therein get Torth in the totsl sum of
17,018,068 under the following official
receipts and on the dates respeetively
herea nameds :
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24, 1960, to determine whether or not said
claim eould be ap and that when
petitioner filed present asction, the
respondent was formula his dm:ion.
(See Amnnexes A & YA-q?

"5, That under the decisional rules
g:m aprlicable, the prn-nt
gﬂ under the eireumstances, be
led ulth-u the necessity of awaiting
the decision #f the respondent commis~
sioner, to avold the running out of the
2=year prescriptive period,

“S. That the tioner entered into
contracts with the :

Estrella del Htrt' (L-w Hermanos, Inc,)
Farmacia Rubdi

Theo, lavies Co,

Shell House

Caltex Fhilippines

Sherwin Wi

Latraco

:i. - “i'inm Corporation
nvestment &

American Wire & Cable Co,

mtu- tioner agreed to furnish
nt!. u-m-m--.

as mﬁuﬂ by tau-n.-‘
attached hereto as Annexes *5,* 'C,* 'D,*

UI'I t]l ] Ig&; tn'! ll.i m ! Ul.th
s Investment and wum,

had been entered :th with tioner,
(See alse BIR mm-h_p. 153 16-18;
19992y 23-25y 26-279 38-31s 3535

"7. That the tioner has collegt-
ed from the above~stated companies the
hllndumt:huluthm:ﬁﬁ?

to 1961
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The issues raised in this case ares

1. Vhether or not petitioner's claim for refund
has already preseribedj and

2, Whether or not petitioner should be taxed
as an independent contractor within the context of
w of the National Internal Feveme Code.

On the issue of preseription, it appears from
the mrt-quntd stipulation of facts, that the
taxes in question had been paid from Fedbruary 28,
1957 to Oectober 5, 1960, It also appears that the
instant petition seeking the refund of the said taxes

was filed on Janvary i’?, 1962,

As to the taxes paid from February 26, 1957 to.
Jammary 27, 1960, inclusive, ve find that the instant
petition for review was filed beyond the statutory
period of two (2) years provided by law, which reads

as follows:
case, nNo or shall
be after the expiration 2 years

from date of payment of the tax

“mt’-i- (EN. ;“'. National In-

ternal Hevenue Code,
/hw‘:mumuﬂlmmﬂm
. ment regarding the institution of the aetion or pro- ;}
minmummtz)rm-ﬁnmwu (_;
m#m&hill'hrhm--rmr#thm, /
irrespective of whether or not a claim for refund

of such taxes filed with the “ollector of Internal /
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fevenme ig still pending aotion by the latter.
(“ellege of Oral & Dental Surgery ve Coll., G. R. No.
L=104%6, Jan, 26, 19585 Gibbs v, Colls, G. R, No, Im
13453, Peb. 29, 1960,) Hence, the right of the
petitioner to recover the taxes which were peid from
February 28, 1957 to Jamuary 27, 1960 has already
preseribed, |

With respect to the other issue, petitioner
contends that he is not sn independemt contracter
within the purview of Seetiom 191 of the Hevenue Code
because he receives instructions as to what to do,
and how to do the work for his clients, Moreover,
he invokes the rule of "giusden generis” that where
general words follow the designation of psrticular
things, or classes of persons or subjects, the general
words will usvally be construed te include only those
persons or things of the same c¢class or general nature
as those srecifically enumerated (Crawford, “ee. 191)j
and then concludes that the phrase "x x x and other
* independent contractors" mentioned in Seetion 191
of the Hevenue Code should include only those enumerse
ted in the said section, Fetitioner further claims
that his business is not similar to those enumerated
in Seetion 191 of the Reverue Code, and Ihurifan he
cannot be taxed under the said law.

We had oceasion to pass upon the question of
whether a person is an independent contractor in the
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- cage of Balbas et al., v. lomingo, C, ¥, i, Case lo,
951, Peb, 9, 1962, wvherein the court set the following
eriterion:

"tihether a person is an employee
or an independent contractor is an
ultimate fact to be determined from the
evidence, and it may be called a con-
elusion of faet, linu it is a conclusion
te be drawn from the contract itself,
the attitude of parties toward each

Division of Department of !ru-r: Ve
Mammoth Idfe & Aceident Ins, Co 'ho

HOEI 24 ”'. HI tlﬂ. *”p

In this muon Ythere are Iln.,
weller ged and Mﬂr cal
indicia the status of an ent

contracter, even though the lmunf
ane or more of such indiecia

".d ll;:; E“t ]f1 T&Eﬁn 3657!
.y

In the u;n of th- test laid down in the above
ease, we will now determine the status of petitioner
in the case at bar, |

/" & cursory examination of the records revesls
that the various contracts entered into between peti-
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tioner end his clients are almest of the same

tenor., The former undertakes to fui*nish the

latter with security guards or protection service,
This obligation is ¢ommon in all the contracts. | For
a better appreciation of the real nature of the busi-
ness of petitioner, we are quoting below Article §
of petitioner’s contract with the Shell Company of
the ’hilippines: |

5. There shall be ne yer= :
relationship between AGENCY

! its luru- on the one hand,
and the COUMPANY, other, The
AGENCY shall have -ntiu charge, contrel
mmmimgrmunhm:nd
upon, and the COMPANY ghall in no manner
be answerable or accountable for any ae-
cident or injury of any kind which may -
occur to any employee of the AGENCY during
the time and conse to the performance
of the work under s contracty for lnr

injury, loss or dnnn -nm
ﬂ aqnﬁnu or carelessness of the mm

or of any one in its employ to any person
or their "'l'.f"’

or
amount, claim, or liabi tﬂ
eriminal, appertaining to licenses, taxes,
permits overtime work, or any other
permit shall be for the
account of the AGENCY; and the AGENCY
covenants and agrees um ell liability
for or on seccount of any ngrr, J.nn, or
elaim above deseribed, and
COMPARY harmless therefrom,

"It i- further understood and agreed
Em-- hereto that, although
the m, the performance of its
.ohnntlmhm is subjeect to the
control or direction ar the PANY merely
uhthrmlthh-u:znlhﬂwth-

|

as will consistent with the achievement
of the result herein contracted for, amd
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more particularly in consonance with par-
agraph 2 above set forth." '

4 From the above-guoted provision of the contract,
it appears that petitioner assumes the lisbilities fer
injury to the .Illl"ﬂl, negligence or carelessness of
petitioner or any of the guards, and those appertaine
ing to licenses, taxes, permits for overtime work, or
any other permits. This assumption of liabilities 1is
s clear indieation of the independent status of peti-
tioner,

/ The imstructions, contalned in some of the con-
tracts, relative to the duties of petitioner to check
and verify .‘n goods and merchandise being taken out
of the premises, to preveat thefts or robberies, des-
truction or damage Ly fire or any other such calamity,
which may occur im the premises under guard; and to
report any such occurrence to the client and to the
proper police authorities, do not affect the status
of petitioner as an independent mﬁmm because they
are necessary and appropriate to snsure the performance
of the obligation of the contractor under the contracts.

" Purthermore, it appears that petitiomer has under
his employ about fifty watchmen, more or less (BIR
Records, p. 36), who are a.u under his own personal
responsibility, and that there is no employer-employee
relationship between him and his eclients, The former
has the entire control and supervision of the work
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agreed upen, The petitioner is subject to the con-
trol of the client merely as te the resalt to be
accomplished., "Ye represents the will of his clients
only as to the result of his work, and not as to the
means by which it is sccomplished, Indisputably,
such circumstances show that petitioner is an in-
dependent contractor, ,

/ Morsover, 1t 1s to be noted that Section 191
of the Pevenua Code has undergone several amendments.
As gathered from Uouse ¥111 Wo, 5809, which became
Republie Aet Wo, 1612, the manifest congressional
intent 1s to broaden the scope of the law to ineclude
other aetivities of the mature wvhich is essentially
sales of services and arc heretofore enjoying exempt-
ion from tax in view of the def!ciencies of the law
(See Congressionsl Pec., Mouse of Hep., 3rd Congress,
3rd Reg. Session = 1956, Yol. 6, Nos. 74=76, pr.
2046-2047) .

/- The doetrine of "giusdem zeperis” is but a rule
of construction adopted as an ald to sseertain and
give e'feet to legislative intent when the intent 1s
uncertain or ambiguous; it should not be se applied
as to defeat the purpose of the law. In other words,
the doetrine 1s not of universal application, Its
application must yleld to the manifest intent of
Congress (Gemato Commereial Corp. v. Court of Tax
Avpeals, et al., G. B, No. 1=11727, Sept. 29, 1950).

-
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Finding no merit 4a the herein appeal, the same
has to be, as it s hereby, dismissed. With costs
sgainst petitioner.
2506 'OEDI-PEI-‘.
(ueson City, July 30, 1965,

/
OJLO D, REYES, BR.
residing Judge

I CONCUR:

ROMAN M, TMALY
Associate Judge

Judge Afurong 914 not take part,
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