REPUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
MANILA

UNIVERSITY QF SANTO TOMAS,

Petitioner,
e VOrsus - C.ToA. CASE NO. 10
COLLECTOR OF INTERNAL REVENUE, §l;
Respondent. I/\\Q
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DECISION

This is an appeal from the decision eof the res-
pondent Collector of Internal Revenue, dated January
14, 1954, (1) denying the petitioner's claim for refund
dthmof“.m.a.‘khthlnmnuuw
ness printer®s percentage tax pursuant te section 191
in relation te section 183 (a) of the Tax Code for the
period from January 1, 1948 te June 30, 1951; (2) ae-
sessing and demanding from the petitioner herein the
amount of #2,45]1.04 representing deficiency percentage
tax and surcharge on the amount of #98,041,50, which
the petitioner allegedly failed te return for taxation
purpeses within the aforementioned peried; snd (3) de-
manding from the petitioner the sum of #100.00 as come
promise penalty fer violation of section 183 (a) ia
relation to section 191 of the Tax Code, penalized by
section 209 of the same Code.

The petitioner herein, the University of Ste. Tomas,
is a private non-stock corperation organized and operated
foxr educational purposes. In keeping with the practice
of other educational imstitutions for the furtherance eof
thelr educational objectives, it operates a printing press
(hereinafter referred teo as UST Press), which is main~-
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tained as a separate and distinct department, indepen~
dent from the other departments of the petitioner. The
UST Press is primerily engaged im the printing and/or
binding eof the University's interdepartmental forms,
school supplies and school publications, such as VARSI~
TARIAN, AQUANIAN, VOZ, UNITAS, sand ESTUDIANTIL, and of
the school annuals THOMASJAN and VERITAS, The UST Press
also accepts printing and/or binding jobs for the gen-
eral public,

During the period from January i, 1948 te June 30,
1950, the petitioner paid on its gross receipts derived
from its priating and binding jobs for the public and the
different departments of the University the aggregate
amount of 213,590,083, representing the two per cent
(2%) tex on its gross receipts during the perfed in ques-
tion, more or less itemized as follows:

SOURCE OF RECEIPIS

&u;.tst:f. :“M Mmr

in connection with the

and/er printing

ci forms, advertising
cards, enveleopes, pro-

grams, tus, sta-
tlau.rios.l xifo-

as UNITAS, uimu

AQUANIANS, VOZ, and ESe

TUDIANTIL TI I IYIIIILNYL ’ﬂ’.’?ﬁ.ﬁ = 1.1”.“

From .?” and Mﬂ-

mm soss . 34,093.00 . 1a093.86

Total for printing and/
or the ai for Uni-

mitywi seesssaves ’ﬁ‘.ﬁ “5 4 '.23.31

¢ 184 ™



DECISION -
C.T.A. CASE MO, 10

3

T

f
TOTAL FOR

UNIVERSITY, ANNUALS,

BIR Second; Bin. "9, pp. 417, Bln Teserd ST "

On October 17, 1950, the petitioner requested in
writing from the respondent the refund of the sum of
#8,293.31, representing the 3 percentage tax on the
aforesaid receipts of P414,665.45, This request was pre-
dicated on two reasons, namelys (1) that the amount of
#359,972,45 "paid® by the other departments of the petie
tioner to the UST Press was for purposes ef accounting
only and does net legally constitute gross receipts sub-
ject te the percentage tax prescribed in section 191 in
relation te section 183 (a) of the Tax Code; and (2) that
the printing end binding of the annuals THOMASIAN and
VERITAS fall under the exception provided for in section
191 of the same Code, Om January l4, 1954, the respon-
dent Collector of Internal Revenue denied the said request
for refund but at the same time demanded the payment of the
sum: of #2,451,04, ss deficiency percentage tax and sur-
charge on the undeclared receipts derived from the print-
ing and binding of the annuals THOMASIAN and VERITAS,
plus #100,00 as compromise penalty im extrajudicial set-
tlement for violation ef the provisions of said sections
183 (a) and 191, penalized by section 209, all of the
same Tax Code. Om February 22, 19%4, the petitioner
herein requested the respondent te reconsider the latter's
ruling of January 14, 1994, but this was denied on July
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29, 1954, Said denial was received by the petitioner
on August 9, 19594, Hence, en September 8, 1954, the
petitioner, thru counsel, filed a petition for review
with the Cowrt.

At the outset, it will be observed that the
amount of #7,199.45, which the petitioner seeks to be
refunded, has been paid during the period from January
1, 1948 te June 30, 1950, The recerd of the case shows
that the last payment on the aforesaid amount was made
on July 15, 1950, (Exhibit 9, p. 4, BIR record), Con-
sidering that the action im court for the refund thereof
was initiated only en September @, 1994, with the filing
of the present petition for review, or almest four years
after the last payment of the tax sought te be refunded,
this Court has no longer jurisdiction te oxder the refund
of the said amount of 27,199.45, pursuant teo the provie-
sions of section 306 of the National Internal Revenue
Code, It is already well-settled that the requirements
prescribed by section 306 sre substantial and jurisdice
tional. (Venus vs. Posadas, 54 Phil, 832; Wee Poco vs.
Posadas, 64 Phil. 640; Bermejo ws., Collecter of Internal
Revenue, G, R, L-3029, July 25, 1950, 47 O, G., MNe. 12,
Supplement p. 292; David ve, Rames and Castre, G, R,
L=4300, Oct. 31, 1951; Keiner and Co. vs, David, G, A,
Ne. L5163, April 22, 1953, 49 O, G, Ne. 6, p. 1892y
North Camarines Lumber Company ve. David, @. R, Ne. L-613S,
Mazch 31, 1953, 31 O, G., Me. 4, p, 1860), And the fact
that the respondent may have informed the petitioner
through his letters marked as Exhibits *BI°, °C", D" and
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*F*, impliedly if not expressly, that said refund or
tax eredit nsd been granted, will not estop the former
frem raising the defense of prescription, Hecause uere
reference (o & tax credit without a specific express
grant of sald tax credit is not equivalent to an ad-
mission by the respondent that a refund is due to
petitiener., Moxe so, when in Exhibit “F"g the res-
pondant spoke of "“arrangements” being mady, which
clearly indicate that there wes as yet no finality
of favorable 'atim taken on the petitioner's claim
for refund, The petitioner should have, in view of
the provisions of mthn 3086, brought the proper
action in court within the prescribed perioed in order
to protect its right to the refund of the amount in
question,

We notice, however, that although the UST Piess
is @ distinet department, separate and independent
from the other dapartments of the petitioner, 1t is
nonetheless an integral part of the University of Ste,
Tomas, performing coordinated and interrelated funce
tiens. The uncontradicted testimeny of Daniel Ragasa,
accountant of the said Universily, as corroborated by
Dominador Rualo, University Auditor from 1948 to 1952,
shows that the departmental system of accounting has
been employed by the petitioner as early as 1935 fer
the purpose of expediting the auditing of Lts books
and making pessible the accurate payments af taxes to
the government, sy this systeu, one departuent, which
is distinet and seperate irom the others, "paye® for
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whatever services or property secured from another
department, Such "payaents® are being made for ace
counting purpsses only and in order teo fasilitate the
exact determination of taxes thai aay Le due the
goverament from the UST I'rees, inasmuch as the educa-
tionsl department was not subject te t-ﬂ(t.-.n. 30,
48), Fer purposes of taxation, however, LIt is the
petitioner, as 2 legal entity, which shoulders the
taxes that may be due from any of lis departments,
 ecause the individual existence or personality of
the various departments of the petitiomer are merged
into one taxable being, that of the University of sto.
Tomas,
stona To Sostge” I pubioette Sibe pecls
X Ay Ry
in nature frtlthn.thin. th-uu !
rrﬂnx_r'ir'cﬂ"ﬂ '

Sral parte with inste amd inters
mum iunntl.m ®
tion ih

{ one wheole oraaniza=-
. parts of a mechine
which fm hn nmgz and hm—
dously to accomplish its objectives
wherein the failure of one afiects h- of-
ficiency of the whole, %_P
and the s no
eun=Aipe Coconut rroiucts

E“ tioners vs, Htﬂ.mt
Gy No, 10, p. 3133) Undtrsnﬂring
supplied]

/Nm fzom one department to another of the peti-
tisner mey not, therefore, be legally considered as
foxming part of the yross receipis subject to the
percentage tax prescribed im section 183 (a), in re-
lation te section 191, of the National Internal He=
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venus Codes | Hence, the sua of #7,199.45 has oeen
erronecusly collectied by the respondent,

Since the respondent seeks to recover a defie
clency assessment from the petitioner for percentage
taxes arising from the same gross receipts allegedly '
received within the sane taxable pexied, we delieve
that such deficlency azy ba recouped by "set-off" or
"gpedit” against and to the extent eof the asount of
taxes exronecusly paid for the same period, This can
be gleaned from the provisions of sections 306 and
39 of the Mational Internal Revenue Code which, under
the preaises, may be applied in faver of the peti-
tionex,

defore discussing this se-called "doctrine eof
eguitable recoupment”, which finds acceptance in the
United States, it should first bDe mentioned that the
deficiency assessment in the amount of #2,451,04, de-
manded from Lhe petitloner, covers percentage tax and
surcharge on the undeclared receiptie derived (rom the
peinting and binding of the annuals THOWASIAN and
VERITAS for the years 1948 and 1949, Oy virtus of
the exempting proviso contained in section 191 of the
Revenue Code, the pertinent portlons of which are '
quoted hereundar, the petitleoner clalus that 1t is not
lisble to Lhe said pexcentage tax,
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boockbinders, shall pay a equivalent

te three entum of the s Te-

ceipts,* (Underscoring suppiied)

An analysis of the above provise will readily
show that there sre four requisites for the exemption:

1. The excaption referred te applies oaly teo
publishers who aze engaged in the publicatiom:- of any
newspaper, magazines, review or bulleting

2. Such publication should appear at regular
intervals; h

3. Thaxe must be fixed prices fer swecriptions
and ssle; and )

4. The newspaper, magazine, review or bulletin
should not be deveted principslly teo the publicetien
of sdvertisements,

By the very nature of these annuals, we believe
that such publications de mot heve iixed prices for
subscription and sale, 45 testified te by the accounte
snt of the petitioner, Danisl Ragasa, the cost of priant-
ing depends en the thiskness of the annuals te be printed
and the number of coples to be made, The number eof
the graduating students, which invariably varies from
year te year, and the fact that all members eof the grae
duating class do not pay the same price for the same
annual, indisate that the publications have ne fixed
prices fer subscription sad sale, Furthermore, it has
net been shown teo us thet the UST Press is the publis-
her of these annuals, Without in the least trying te
express an opinion whether it {s the graduating class
which publishes these annuals, it is of common know-
ladne that tha aditerial staffa thereof are comnosed
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of students and they are practisally givea & free hand
in the publicatien thereof, Even mere, we éntertain
some doubts whether such snnuals fall within the pur-
view of the term "newspaper, pagazine, review or bule
letin® within the metning of the law, The Court,
therefore, is of the opinion that the petiticner {s
lisble for the paynent of the deficiemcy tax and sur-
charge on the undeclared receipts derived im connection
with the printing snd binding of the annuals THOMASIAN
AMD VERITAS for the years 1948 and 1945 in the amgunt
of +2,451,04,

Going back te the deficiency assessment fer pere
centage taxes arising from the same gros: weceipts
which the respondent seeks fe recover from the peti-
tiosner, we believe that it would be oppressive and un-
faix te leave the latter without any remedy te set-off
taxes erroncously collected whih were barred by pres~=
cription, since the former chose to slap a deficiency
tax arising from the same transaction and fer the same
taxable peried, In order te cushiom the harsh and inie
quitous effects of the statute of limitations, the
Court, therefore, finds it necessary to apply in the
instant case, what we have mentioned earlier as the
*doctrine of equitable recoupment.® This destrine
takes out of the field of limitstions, tax adjustments
where 8 charge or credit on one side would ordinsrily
be barred but equitably should be allowed against a
nonbarred liability asserted on the other. In other
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words, this dectrine allows the intarposing of an
equitable defense in the nature of set-off, Thus,
the Suprens Court of the United States in the case

of Lowis v. Aeynolds, 284 U,5, 281, 76 L Ed, 223,
cited in Vol, 10U Mertens Law eof Fedexal Incouwe Taxa-
tien, page 373, held: "thet while 8 Coamissioner may
net credit an overpayment ageinst a barred deficiency
for a different taxable year, he aight do so where
the deficiency was for the yeer as to which the taxe
paysr clains & refund.” The developuent of this so-
called "dectrine of equitable recoupment® received
further impetus when the U.8, Supreme Court, in the
leosding case of Bull v, U, 5., 295 U, 247, T? L Ed,
3421, permitted a set-~off of ta;: claims arising out
of difisvent phases of the sane Lransaction, Te guote:

“When an actioa 1s brought by Lhe
United States, to recover money in the
hands of a part Iﬂchuahgnelm
againet them, It would be very rigid
principle, te deny him the right ei ut—
thgupmhlchhlnl:mtof
t!u't“gmmm I7 the right of 3 ica-
o r ]
party is fixed umtiu Lo
can no necessity for an Ip!iutha
teo Congress, e ier the purpose of
" Mﬁ no such necessit cln nritt.
when this ni ! g
by way of tu a sui bL:h ited
States x «x u
that the :nm. m fu- estate tax tnd
the for inceme tax, were

tt.mnhh noendinqi were actions to cole
lect debts alleged to Le the United
: :gtn X 2 x, T ection that

el
| 'O'Eg
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accrued and was available te him since

it was actionable and not barred in m.

when the Government ud-d if

for the cellection income ttx." At

262-263, 1428-1429)

The recoupment dectrine, ss is true of every
doctrine, has its inherent restrictions, and may net
be spplicable, therefore, te every case where collece
tion or refund is barred by the statute of limitations,
but only te those cases falling within the sphere of
its restrictlions, Mertens in volume 10 of his “Law
of Federal Income Taxation®, pages 378-379, spesking
of these restrictions, said:

"m nttruthm relate back te the

qlm: 1 3" of crossecl W

of the cross ¢claims
eler o Mo ..:‘&?‘2“‘ s &
er rec an
g Rl A K LR o
rec one
= mm in cmtim’ with h tlo
oppesite part st cross demands, His~
muuxy. m the iuu,iu nh.{;
[ ]

13 oml‘\d mthmtki}:. as mmn

la 1mm :lumu utm the Mwnt
mu there,
hmvu. was uus .1) uuts.t of cross
or the source of their claims,

lld 2 nhtiouhip to the same th

ox t matter." /

Coming back teo the case at bar, we see that the
requirements for the applicability of the doctrine of
equitable recoupment, namely, (1) identity ef cross
claiming parties, and (2) germaneness eof the cross
claims te the same subject matter are present., The
petitioner herein i{s the same taxpayer who has made an

overpayment and a8t the same time against whom a defie
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ciency tax liability is asserted on the same subject
matter, that is, collection of the business printar's
percentage tax for the peried covering January 1, 1948
te June 30, 1950 pursuant te section 191 in relation
to section 183 (a) of the Tax Code., We are therefore
of the opinion and se hold, that the overpayments made
by the petitioner te the respondent Collecter eof In-
ternal Revenue, the refund of which is barred by
prescription, should be applied te offset whatever
deficlency tax may be due in the instant case from the
petitioner te the extent ef the overpayment made. |

IN VIEW OF THME FOREGOING, the decision of the
respondent appealed from is hereby medified in the
sense that the petitioner's claim for refund te the
extent of the sum of #5,842,27 is denied, the same
being barred by prescription. The deficiency tax -
assessment of $2,451.04 for percentage taxes and sure.
charges is recognized, but the amount is deemed paid
by way of recoupment to the extent of the sum of
$2,451.04 which the petitioner had paid erromnecusly
foxr the peried from January 1, 1948 to June 30, 19950,
The respendent Collector sf Internal Revenue is ordered
te desist from further cellecting said deficiency as-
sessment., Without pronouncement as te costs.

50 CRDERED,

Manila, Philippines, June 4, 1996,
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