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REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

HYATT HONG kTNG LIMITED
(PHILIFPINE . RANCH) and
HYATT REGENCY MANILA,
Fetitioners,
- NESLEG C.T.A. CASE NO. 3076
THE ACTING COMMISSIONER

OF INTERNAL REVENUE,
Respondent.
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After no action was taken seasonably by
respondent Commissioner of Internal Revenue on
their request for the refund of alleged overpaid
branch profit remittance tawxes which were paid in
the years 1978 and'1579 amounting to P165355.67 and
F46,749.86 respectively, or a total of FP6%,105,33,
petitioners Hyatt Hong FKong Limited (Fhilippine
Branch) and Hyatt Regency Manila filed the instant
petitionl for review asking that respondent be

ordered to grant their claim.

-



DECISION -
CTA CASE NO. 3076

The background facts are not disputed,
respondent having submitted this case for decision
on the basis of the pleadings, after petitioners
have presented their evidence. As alleged in the
amended petition for review and admitted by

respondent:

=3

1. Fetitioner Hyatt Regency Manila is a
domestic corporation duly organized and existing
under  and by wvirtue of Fhilippine laws, doing
business and with principal office at 2702 Roxas
Eoulevard, Fasay City, while petitioner Hyatt Hong
Fong Limited is a resident foreign corporation with
office in the Fhilippines at Hyatt Regency Manila.

2. Respondent is the duly designated,
qualified and incumbent Acting CémmiSSimner of
Internal Revenue of the Fhilippines vested with
authority to act as such, and with offi&e at the
BIR National 0Office Building, East Avenue, Diliman,
Quezon City, where he may be served with summons.

Z. For the yéars 1978 and 1979, the

petitioners paid [ﬂanch profit remittance taxes in

the amounts f F9B8,134.02 and F179,207.80 or a
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total of FR77,741.82 for profits realized in the
years 1974, 1977 and 1978.

4. The above payments were made by the
petitioners in the belief that the tax base of the
branch profit remittance tax is the "total branch
profit out of which the remittance is to be made.

9. Section 24(b)(2) of the applicable
National Internal Revenue Code, in relevant
provision, provides:

¥ M. JFProvided further, that any

profit remitted abroad by a branch office
to its mother company shall be subject to
tax of fifteen per cent (except those
registered with the Export Frocessing Zone
Authority). x % %" [Underscoring supplied]

& In a ruling dated January 21, 1980,
respondent Commissioner held that "the 154 branch
profit remittance tax shall be imposed on fhe
profit actuwally remitted abroad and not on the
total branch profit out af which thé remittance is
to be made".

7. Based on the aforestated manner of
computing the branch profit remittance tax, the
petitioners should have onTy paid the total amount
of PF214,236.29, instead of F277,341.82, on the

above-mentioned branch profit remittances. As a
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’regult, petitioners herein have made an Overpaymenf
of the said tax in the total amount of F&%,105.53.

8. On April 1, 1980 and April 2, 1980,
respectively, petitioners filed with the respondent
a claim for refund and a supplemental letter
thereto in the total. amount of F&2,105.53
representing overpaid branch profit remittance
tares of petitioner Hyatt Hong Fong Limited.

Since respondent, within the prescriptive
period, has not acted favorably on their claim for
refund of the amount of F6F,103.53, petitioners
filed with this Court the present petition for
review.

The only issue in this case is the proper and
correct tax onase in computing the profit remittance
tares involved in this amended petition for review
at the time of payments on April 13, 1978 and April
23, 1979,

This issue is not one of first impression. In
Commissioner of Internal Revenue vs. Burroughs
Limited and the Court of Tax Appeals, G.R. No.
6663%, June 17, 1986, where the factual setting is

similar to that in the case at bar, the Supreme
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Court unequivocally ruled that under Section
24 (b)Y (D) of the Tax Code the bhranch praofit
remittance tax shall be imposed on the profit

actually remitted abroad and not on the total

branch profit out of which the remittance is to be
made in accordance with Bureau of Internal Revenue
ruling dated Januwary 21, 1980 if paid before its
revocation and/or  repeal by Bureauw of Internal
Revenue Memorandum Circular No. B8-82 dated March
17, 1982. Since the branch profit remittance taxes
involved in this case were paid on April I, 1978
and . April 2%, 1979 before the revocation and/or
repeal of Bureau of Internal Revenus ruling dated
January 21, 1980 on March 17, 1982, petitioners
Hyatt Hong Eong Limited (Fhilippine BRranch) and
Hyatt Regency Manila are legally entitled to a
refund of the aforementioned amount of FP6T,1035.53.
As stated by the ?upreme Court in Burroughs
Limited:
We rule in the affirmative. The
pertinent provision of the National
Internal Revenue Code 1is Sec. 2Z24(b) ((2)

(ii) which states:

"Sec. 24. Rates of tax on
corporations. HoH o
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{b) Tax on foreign corpo-
rations. KoK

ae
P2

(2) (ii) Tax on branch profits
remittances. - Any profit
remitted abroad by a branch to
its head office shall be subject
to a tax of fifteen per cent
(15%) oo W

In a Bureau of Internal Revenue
ruling dated Januwary 221, 1980 by then
Acting Commissioner of Internal Revenue
Heom . Efren I. Flana the aforequoted
provision had been interpreted to mean
that "the tax base upon which the 15%
bhranch profit remittance tax = x 2 shall
he imposed % % x (is) the profit actually
remitted abroad and not on the total
‘branch profits out of which the remittance
is to be made® Thz said ruling is
hereinbelow quoted as follows:

"In reply to your letter of
November 3, 1978, relative to
your gquery as to the tax base
upon which the 15% branch profits
remittance tax provided for under
Section 24(b) (2) of the 1977 Tax
Code shall be imposed, please be
advised that the 15% branch
profit tax shall be imposed on
the branch profits actually
remitted abroad and not on the
total branmch profits out of which
the remittance is to be made.

Flease be guided  accord-
ingly."

Applying, therefore, the aforeguoted
ruling, the claim of private respondent
{Burroughs Limited) -that it made an
overpayment in the amount of F172,088.90
which is the difference between the
remittance tax actually paid of

i
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F1,147,058.70 and the remittance tax that
should have been paid of P?74,999.89%,

Y EYREY] YRRV
A £y

is well-taken. As correctly held by
respondent Court in its assailed deci-
sion -

"Respondent concedes at

least that in his ruling dated
January 21, 1980 he held that
under Section 24 (b)) (2) of the
Tax Code the 154 branch profit
remittance tax shall be imposed
on the profit actually remitted
abroad and nogt on the total
branch profit out of which the
remittance is to be made. Rased
on such ruling petitioner should
have paid only the amount of
F?74,999.8%9 in remittance tan
computed by taking the 1574 of the
profits of F&,49%9,999.89 in
remittance tax actually remitted
to its head office in the United
States, instead of F1,147,058.70,
on its net profits of
7,647 ,038.00, Undoubtedly,peti-
tioner had overpaid its branch
profit remettance tan in the
amount of F172,088.90.,"

Fetitioner (Commissioner of Internal
Revenue) contends that respondent is no
longer entitled to a refund because
Memorandum Circular No. 8-82 dated March
17, 1982 had revoked and/or repealed the
BIR ruling of January 21, 1980, The said
memorandum circular states -

"Considering that the 15%
branch profit remittance tax is
imposed and collected at source,
necessarily the tax base should
be the amount actually applied

-
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for by the branch with the
Central Bank of the Fhilippines
as profit to be remitted .abroad.”

Fetitioner’'s aforesaid contention is

without merit. What is applicable in the
case at bar is still the Revenue Ruling of
January 21 1980 because private

respondent Burroughs L.imited paid the
branch profit remittance tax in question
on March 14, 1979. Memorandum Circular
No. B8-82 dated March 17, 1982 cannot be
given retroactive effect in the 1light of
Section 3I27 of the National Internal
Revenue Code which provides -

"Sec. 3I27. Non—retroactivity
af rulings. Any revocation,
modification, or reversal of any
of the rules and regulations
promulgated in accordance with
the preceding section or any of
the rulings or circulars
promulgated by the Commissioner
shall not be given retroactive
application if the revocation,
modification, or reversal will be
prejudicial to the taxpayer
except in the following cases (a)
where the taxpayer deliberately
misstates or omits material facts
from his return or in any
document required of him by the
Bureau of Internal Revenue: (b)
where the facts subsequently
gathered by the Rureau of
Internal Revenue are materially
different from the facts on which
the ruling is based, or (c) where
the taxpayer acted in bad faith."
(ABS CBN Broadcasting Corp. v.
CTA 108 SCRA 151-15%2)

The prejh&ice that would result to
private respondent Burroughs Limited by a
retroactjive application of Memorandum
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Circular No. 8-82 is heyond question for

it would be deprived of the substantial

amount of F172,058.90. And, insofar as

the enumerated exceptions are concerned,

admittedly, Burroughs Limited does not

fall under any of them.

We see no significance in respondent’s special
and affirmative defense that the "refund of the tau
under O0.R. No., 2B53389%6 déted April F, 1978 (in the
amount  of F16,%55.67) has already prescribed",
apparently because the p@tition‘“for review was
amended on April 17, 1980. The original petition
for review was filed on ﬁéril 1, 1980. The rule
has been established that where an appeal is filed
with the Court of Tam'ﬂppeals in connection with a
claim for refund of an internal revenue tax and the
petition for review is later amended, the two-year
period is suspended from the date of filing of the
original petition for review, not from the date of
filing of the amended petition for review. (Cebu
Portland Cement Co. vs. Collector of Internal
Revenue, L —-205863, Oct. 29, 19@8, 25 BCRA 789.)

ACCORDINGLY, respondent Commissioner of
Internal Revenue is hereby ordered to refund to

petitioners Hyatt Hong Kong Limited (Philippine

Branch) and Hyatt Regency Manila the amount of
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F63,105.53 representing overpaid branch profit
remittance taxes paid in 1978 and 1979.
S0 ORDERED.

Muezon City, Metro Manila, September 14, 1988.

Esninde

AMANTE LLER
- Fresidirfg Judge

WE CONCUR:

P~
CONSTANTH C. ROAQUIN
rissociate Judge

Z. REY,
Amsociate Judge

CERTTIFTIOCATTIUON

1 hereby certify that this decision was
reached after due consultaktion among the members of
the Court of Tax Appeals in accordance with
Section 13, Article VIII of the Constitution.

Onracte.

AMANTE KFILLER
Fresiding Judge
Court of Tax Appeals
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