REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

BENGUET GCORPORATION,
Petitioner,

- versus - C.T.A. CASE NOS. 4429,
: 4495 and 4575

COMMISSIONER OF INTERNAL Promulgated: g

REVENUE ' . _
’ Respondent. MAR 23 19% :

/

These cases involve three separate petitions

filed by petitioner to toll the running of the two-year
~prescriptive period for: 'the filing of claims for

the issuance of tax credit certificates or refund of 

input tax sattributable to exportations of certain
goods,  pursuant to Section 204 of the National Internal

Revenue Code. The antecedent facts may be summarized as

‘ follovws:

" Petitioner is a8 domestic corporation engaged in

the wining business, specifically the exploration,

... development and operation of wmining properties for

purposes of commercial produﬁtion and the marketing
"of mine products. It is a VAT-registered enterprisé,

with VAT Registration No. 31-9-000027 issued on
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January 1, 1988. Sometime in January 1988 petitianer
filed an application for zexro rating of its sales
of wmine products, which application was duly approved by

respondent Commissioner of Internal Revenue.

CTA CASE NO. 4429

On HMay 20, 1988, petitioner filed its VAT return
covering the period January 1 to April 30, 1988, stating
that during the pericd covered, petitioner made =zero-
rated sgsales in the total amouﬁt of R808, 329, 075. 00.
Likewise, on August 22, 1988, petitioner filed its VAT
return for the period May 1 to July 31, 13988, sta£ing
therein that for the period covered, its =zero-rated
sales totaled R1,010,264,729,22. Subsequently, under
dates of December 20, 1988 and February 8, 1989,
petitioner filed separate applications for tax credit
for input taxes paid during the periods covered hy its
two VAT returns mentioned above, in the total amcocunt of

RG64, 832, 374.57 broken down as follows:

Period Covered Amt. Applied For
Jan. 1 - April 30, 1988 R34, 449,817.71
May 1 - July 31, 1288 30, 382, 336. 86

P64, 832, 374. 57
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CTA CASE NO. 4495

On HNovember 21, 1988, petitioner filed its VAT
return covering the period August 1, 1988 to Octocber 31,
1988, reflecting therein zero-rated sales totaling
RrB892, 186, 250. 13. Thereafter, on February 29, 1389,
petitioner likewise filed its VAT return covering the
period November 1, 1988 to January 31, 19893. Under
dates April 28, 1989 and November 13, 19893, petitioner
filed separate applications for tax credit of input
taxes totaling F43,614,437.88, for the periods covered
by its +two aforesaid VAT returns. Said claim may bhe

broken down as follows:

Period Covered Amount Applied for
Aug. 1, 1988 - QOct. 31, 1988 P30, 146, 774. 47
Nov. 1, 1388 - Jan. 31, 1989 13,467,663.41

Rr43,614,437.88

CTA CASE NO. 4575

On May 22, 1989, petitioner filed its YAT return
covering the period February 1, 1989 to April 30, 1989,
reflecting =zero-rated sales in the total amount of
R787, 532, 806. 43. On August 21, 1983, it filed its VAT
return for the period May 1, 1989 to July 31, 1389,

showing zero-rated sales in the total amount of
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BR791, 534, 245. 293. Thereafter, under dates March 8, 1990
and May 17, 1390, petitioner filed separate applications
for tax credit of input tax for the period covered by
the two foregoing returns, in the total amount of

B23, 294, 221.77 broken down as follows:

Period Covered Amount Applied For
Feb. 1 - April 30, 1983 B 7,030, 261. 29
May 1 - July 31, 1383 16, 263, 960, 48

P23, 294, 221.77

Upon investigation of petitioner’s applications,
respondent Commissioner ascertained that there were
certain inaccuracies and falsities in petitioner’s VAT
returns. Thus, for instance, for the First Quarter of
13988, petitioner forwarded input tax of P32,170,693.27
to the Second GQuarter of the sawme year. On the Second
Quarter, it forwarded input taxes to in the amount of
Pl9,131,794.60 to the Third Quarter; and on the Third
Quarter, it forwarded input tarxes of P8,446,126.13 to
the Fourth Quarter of 1988. And for the First Quarter
of 1989, petitioner forwarded input taxes of
Rr7,420,150.43 +to the Second Quarter of the same year.
In addition to the foregoing, respondent Commissioner
a}so Qisallowed input taxes attributed to petitioner’s

sglgslpf Q°1Q?t9fthe Central Bank of the Philippines.
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Thus, after due investigation, respondent

Commissioner determined that petitioner wae entitled to
2 total tax credit of conly PR81,991,810.91 attributed to

its direct export sales. This amount was broken down as

follows:
For 1988
First Quarter 18, 284, 739. 32
Second Quarter 14, 281, 567.17
Third Quarter 15,673, 510.77
Fourth Quarter 13,467,663. 41
R 61,707,480.67
mmmmmmRsn RS
For 1989
First Quarter R 7,030, 261.29
Second Quarter 13, 284, 330. 24
B 20, 284, 330. 24
333333 F 53-8 33 &3
On the other hand, respondent Commigsioner

disallovwed a total of F88, 187,431,868, representing input
taxes on petitioner’s sales of gold to the Central Bank.
The disallowance was based on VAT Ruling No. 8-92 dated
Januvary 23, 1992 and VAT Ruliqg yq?‘§9—92 dated April
28, ‘i§§2, wﬁiéhé;evokeq p}éviogs;;gi;pés of respondent
qummiégiénervwhich{ iﬁfeffg#t, Frépiéd éales of:gold ta
iﬁe:Céntré;‘pank as conétructive e#ports for ﬁurposas of
iero—rating épd instead, considér $uch sales subject to

the 10% Value-Added Tax. Hence, these petitions.
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In these consolidated petitions, petitioner
contends that the retroactive application of VAT Ruling
No. 8-92 viaclates Section 246 of the Tax Code, which

provides that -

"Any revocation, modification, or
reversal of any of the rules and regulations
promulgated in accordance with the preceding
section or any of the rulings or circulars
promulgated by the Commissioner shall not be
given retroactive application if the
revocation, modification, or reversal will be
prejudicial to the taxpayers except in the
following cages (a) where the taxpayer
deliberately misstates or omits material
factg from his return or in any document
required of him by the Bureau of Internal
Revenue; (b)Y where the facts subsequently
gathered by the Bureau of Internal Revenue
are wmaterially different from the facts on
which the ruling is based, or (c) where the
taxpayer acted in bad faith."

It further argues that such retroactive

application would be prejudicial to it. Thus:

"The wundue prejudice caused tco the
petitioner by a8 retroactive application of
VAT Ruling No. 008-92 is evident. It was
issuved only on January 23, 1992 +vwhich 1is
years after petitioner has religiously relied
on and complied with previous BIR issuances
and rulings that sales of gold to the Central

Bank are considered as export sales. The
petitioner has also relied on CB Circulars
which have the effect of lavw. Hence, these

. sales should be considered as zero-rated and
. the VAT ‘input taxes corresponding to such
sales are refundable. L

X oo R X ox T wowow
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ot the petitioner has nd other  activities
subject  to the lo% VAT: “The  eonversivn b,
the 1hput tases inte  asst: dédud£iung F1:lq
itcome = tas . purposes 18 ot ‘ho . use -ty
 ﬁé£i£ibhér bé&éuBé it hag ittie- ‘Uf 6 - LHobne
o deduct these from: - The tast: fehuifg) that
the petitioner ' was: hbt able. Lo elaim  cash
refunds  vhich 1t edf uge o te  finance dts
-apérationg; Mei£h§r were tele) petitionés.
iuble tb obtain tay vreditd whien 1t may use
freely if the payment of their (sig) internal
Ctevenue  tad lishildties. mWhet i8 Worse) 1@
the fuet that petiticter #8s8 hot able tu pass
‘b the 10% VAT te' the Cefitral Bank, on . the
‘portighs  torresponding tu lesdl . sales, 1£‘
these bales should not have heen breated .
eyport sales. To sssess petitiener the 10%
" VAT obn. - these gaieg Would indeed be unduly
;préjudicial;

, furthetmore, it is fuhﬂéniébl& that
‘petitioner telied on BiR’s varisus issuances
‘that wsales of gold tot the Cefritral Bank are
‘mero-rated, esold its gold produce to the ©B
without passing 6r billing the VAT on  these
‘Bales; which it could have done, 1t stands.
Hov préjudiced tb the estent vt L1711 vt the
.purchase price of its gold Bales to the
. ‘Eentral 'Bank and tould tiot htw demand and
| Becure payment of suid amount from the
"~ Central Bank, 1t is highly improbable that -
‘the Central Bank will evet pay the. ptejudiced
1711 .purchase price and there is no way
.petitiuner to tbit) recbup sBuch loss but, .
‘left nothing to ahuu1HEr the damage. S ey

* oo  x st ot s o %

T thtohtestable tsic), petitioner shall be
pregudiced by 84 retroasctive application of
8-92 because the sales of gold
Jhe- Cé trg@ ’h vere consummated -

8 ':a ’%1939‘ AL that
‘ iéd on  the .
1R that .
k., were
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legnl = cohseduences  are o attached #hd
-petitivner  (gid), 4in ite. vain  sttempt to.
‘revoké previbus fulings,’ “Batnot hide from the
o dottrine  of estoppel beébduee, to . allov  him.
teie) ds tentdmount to bud faith, betrayal of
4rust and inconsistent with Justive and - fair
' “tPétitiungr"‘Mémuféﬂdum"pﬁ. 18 zﬁ)’

it

éekual and 1mmihént .pféjudia Ea”ﬁhé téupayee,fay
f&ault theréaf. T@g' ‘

A "Wé hdid that féspuhdént;ﬁummissiuner ie;

 Borre6t. in dontehnding that . petitiener will
het  suffer  dny . uhdus- prejudia& from &
‘retrodetive  application: v VAT Rulings . Noi
\oas ~42  and 59<92, Ad  pointed but by
\ réspbﬁdéﬁt in his Ruiing Nu: 59 92, '

, 'Whéﬂ , the ,w;samé mining‘
. dompanies, . telying upun " the
;afdrementibhed earlier BIR rulings,
~sbld . their gold t& the €B at =zero.
.'raté VAT, they did not fully pass .
BH" tb - the CB the ebs8t of their "
régpective input tastes: - Baid input '
takes remained in their possessions
(8ic); © The thly repercussion bf
the feVﬁcétion bf the said esarlier
' y aE ﬁ ey %ill be prevented
' 'ila mi the said
fﬁ _they
-4 &3 .
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connectiaon with their other sales
transactions which are subject to
the 103 VAT. It feollows, there is
no prejudice that may ensue from
the retroactive application of the
said revocation because what they
only lose is the right to have
their input taxes refunded which,
in the first place and under the
law, they are any way, clearly not
entitled to. Granting for the sake
of argument, that they have no
other sales transactions subject to
10% VAT against which their input
taxes may be used in payment, then,
it follows, they are constituted as
the final persons against which the
costs of the tax passed-on shall
legally stop and rest, hence, in
this connection, said input taxes
may already be legally converted as
cost available as deduction for
income tax purposes. On this
score, they are also not prejudiced
by the retroactive application of
the =aid ruling.

Petiticoner’s reliance an the ruling in
the ABS-CBN case is clearly misplaced. In
the first place, there is nothing in said
decision vhich ahsolutely prohibits a
retroactive application of the rules,
regulationg, rulings or decisions promulgated
or rendered by respondent Commissioner
pursuant to his rule-making authority. On

. the contrary, the decision clearly supports
what We have stated here. Moreover, the
factual situation obtaining in the ABS-CBN
case 1is clearly not on all fours with the
instant case."

- We find the foregoing ruling applicable to the

ed evidence on record does not

L S

iQStaqttgaseé.A,Tbe admitt

show that petitidne &, unduyly prejudiced by the

retroactive applicati@p qugﬁ? gggétiQ@eq BIR rulings.
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The mere fact that petitioner may now be precluded <from
passing on the 10% VAT on its sales to the Central Bank
and may thus no longer have such input taxes refunded in
cash cannot necessarily be gquated with undue prejudice
since VAT Rulings HNo. 8-92 and 59-92‘ still provide
petitioner avenues for relief, that is by converting

said input  taxes as cost deductions for income tax

purposes. Petitioner has not shown by wmeans of
competent evidence that such alternative relief
notwithstanding, it still stands to. suffer undue

economic prejudice in the sense that the amount which it
wvould be entitled to deduct as costs for income tax
purposes is substantially less than the amount of input
taxes to which it could have been entitled to a refund
if the questioned rulings vere not applied
retroactively. In other words, absent any showing that
the alternatives available +to petitioner under +the
questioned rulings are clearly inadequate, any claimed
prejudice on petitioner’s part would at best be
speculative.

In the case of Atlas MNining Consolidated and

Develapment Corparation (supra) cited above, We ruled

that the prejudice referred to in Section 246 of the Tax
Code must be actual and imminent, as opposed to one that

is contingent or speculative. Thus:

(0]
o
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*"The question therefore, iss will
petitioner be prejudiced by a * retroactive
application of VAT Rulings No. 008-92 and 59-
92, Petitioner argues in the affirmative,
saying that by such revocation, it dis now
"unnecessarily exposed to a pessible
assessment for VAT taxes on the sales to CB,
PASAR and Philphos.’ This argument is,
hovever, purely speculative and therefore
untenable. The fact is that petitioner has
not been assessed by respondent Commissioner
any deficiency tax as a result of the
retroactive application of VAT Rulings HNo.
008-92 and 59-92. For the prohibition in
Section 246 of the Tax Code to apply, it must
be shown that the taxpayer will suffer actual
and imminent, opposed to contingent and
speculative, prejudice as a result of the
retroactive application.”

In an attempt to differentiate its situation
from that obtaining in the Atlas case, petitioner
filed an addendum 'dated June 30, 1994 wherein it
claimed that it has been assessed by  respondent
Commigssioner for deficiency value-added taxe=z for the
years 1988 to 1989, and that it has in  fact
already protested such assessment. We find
petitioner’'s contention unmeritorious.

In the first place, Section 35, Rule 132 of
the Rules of Court provides that only such evidence
a8 . has been formally offered and admitted shall be

1

conaidered by the court in resolving a case. Thus:

ﬂffer pf evidence. -- The
court shall cansider’ no gviﬂence which hasg
not been formally offereg " The purpose for
which’ . the evidﬁnce i& ’nffe;ed must be
specified. = ¢ . i

g
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— 12 —_
In the instant cases, the assessment and
demand letters vhich vere allegedly sent by

respondent Commissioner to petitioner appear to be dated
October 19, 1992. On the other hand, the records show
that petitioner concluded the presentation of its
evidence on November 11, 1993. On November 17, 1993, it
filed its formal offer of evidence, which was ruled upon
by the Court on Decembher 21, 1993.

The demand letters referred to in petitioner’s
Addendum dated June 30, 1994 wvwere not presented during
the trial of these cases, nor were they formally offered
and adwitted into evidence by the Court. Fetitioner
does not even pretend that said letters partake of the
nature of newly-discovered evidence which it could not
have presented during the trial. If petitioner +truly
believed +that these documents were of such vital
importance to its case, it should have taken steps to
ensure that these were properly brought before the
Court. It would be highly improper for the Court to
caonsider such documents at this stage, not only because
of the clear and express mandate of Section 35 of Rule
13?' bﬁE also'mbecause to hold 50Lherwise would be

tantamount tq depr1v1ng respondent Comm1381oner aof - her

«

rlght to ‘due pro@égﬁ oi laﬁ SlnCE lt was nut given ample

oppoxtunlty tﬂ" p:ecent its“:qﬁg evidence tq’~ repup
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petitioner’'s claim.

In the second place, petitioner itself
admits +that the alleged assessment is the subject of
protest proceedings still pending before respondent
Commissioner, a fact which is confirmed by the latter in
her Memorandum dated April 8, 1994 {Respondent’'s
Memorandum, P M. The Court cannot pre-empt the
decision of respondent Commissioner in said
protest case by ruling that the alleged assessment,
assuming that the same was indeed the result of
the retroactive application of VAT Rulings HNo. 008-92
and $59-92, is improper and would be prejudicial to
petitioner. This issue is gtill properly within the
primary jurisdiction of respondent Commissioner of
Internal Revenue, and under Section 7(1) of Republic
Act No. 1125, Qur jurisdiction is limited tc reviewing
decisions of respondent Commissioner on disputgd
assessments (Fhilippine American Life Insurance Co.,
Inc. vs. Commissioner of Internal Revenue, CTA Case No.
2981, June &6, 1986). As held in a long line of cases,
this Court is a court of special jurisdiction; as suéh,
it can take cognizance only of such matters as are
clearly within its jurisdiction (see, Commissioner of
Internal FRevenue vs. Villa, 22 SCRA 3, Fernandez vs.

\
Commissioner of Internal Revenue, CTA Case No. F432,
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February 25, 18983, Fhilippine American Life Insurance
Campany, Inc. ve., Commissioner of Internal KRevenue,
supra)l.

WHEREFORE, in view ﬁi the foregoing, the petition
is hereby DISMISSED. Ne pronouncement as to costs.

S0 ORDERED.

ANUELY K. GRUBA
Associdte Judge

WE CONCUR:

/A)issenting)
ERNESTO D. ACOSTA

residing Jugge
/‘7;; ’
/ Gnne ZZ

/ RAMON O. DE' V A

// Asscociate JuMge

CERTIFICATITON

I hereby certify that this decision was reached
after due consultation among the members of the Court of
.Tax Appeals in accordance with Section 13 Article VIII

of the Constitution.

Q@&aw»&,
ERNESTO D. ACOSTA
Presiding Judge
Court of Tax Appeals



