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Collector of Internal
Hevenue,

Respondent,
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DECIS ICON

This is on appeal {from the cdecision of the res=
pondent Collecter (now Cammissiener) of Internal iee
venus, assessing sgainst and demanding from the petie
tionexr the sum cf #37,032,02 as dJdeficiency contractar's
percentage tax, surcharge, and coapromise penalty for
the period from the 1st quarter of 1945 to the 2nd
guarter of 1950, The case was submitted for judgment
on the pleadings, puflulnt to section 10, Hdule 36, of
the Rules of Court,

The petitioner, a limited cowpartnership duly
registered with the Securfties and Exchange Conmise
sion, is engaged In ;‘:hc bus iness n{ a general céntractar.
Pursuant te a subscontract entered inte with Fortunato
Congepcion, Inc,, It undertook the construction of the
Gapan<ita, Rosa Road, for which It was paid the sum of
$l,788.(09,06., On the basis of this receipt, petitioner
was assessed the amount of 132,200,22, as contractor®s
percentage tax and surcharge, plus a compromise penalty
of ¥100,00 (Annex "C", Amended Petitlfen for Review),
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Upon reinvestigation conducted In pursiance to
petitioner's request, the respondent assessed against
and demanded from It the amount of F36,832,02, itewme
ized as follows:

2% tax due on l'.l.m.lﬂnﬁ sese Eﬂ.ﬁmm

Less: Tawes paid seesescsesscsse

Deficiency LAX eosesssnscecseses P,y o6l
NS

se0c0tesssdtocen
AMCUNT STILL
GULLECTIULE ceeveccecccscoccns !mﬁ

and the sum of #200,00 as compromise ‘penalty (Annex "E*,
Amended Petition for Review), This assessment was ap-
pealed to the Conference Staff of the Buresu of Internal
Revenue, which recomnended its affirmance. This recoa=
mendation was approved and the assessment reiterated by
the vespondent (Annex "U", Amended Petition for Review),
Of the total amount of #36,832,0%, the sua of
¥ 324900, 22 represented the assessment of the contractar®s
tax, including surcharge, on the amount of I }gy288,00u,06
which the petitioner, a#s subecontractor, received from
Fortunsto Concepcion, InC., for the construction of the
Lapan-Sta. Hosa Aoad (Philippine Hehabilitatfon Project
Me8/87) in 19481949, (Par, 5 and Annex "C", Amended
Petitlon for Review; Par. 4, Answer.) And the difference
between the sums of #36,832,02 and #3%,200, 22 amounting
t0 Pay 631,80 represented the deficiency tax, plus sure
chargey on receipts realized by the pstitioner ae sube
contractor {n other projects (Lumot Diversion Project
and the U, 5, Military Cemetery at Fort william Mckinley),
13ability for which the petitioner has admstted. (Last
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paragraphy Motien for Judgment on the FPleadings, dated
Apeil 11, 1959, ppe 169=17C, CTA rec.)

Fortunato Concepciony Ince, paid fn full the 2
contractor's tax amounting to #33,839,40 on the full
contract price of »1,001,969,93 received by it for the
construction of the Gapan<Sta, Rosa Road (Par, 1li,
‘mended Fetition for Heview; Par, 1, Answerj, As a
result of such payment, this company filed with the
respondent 8 claim for the refund therecf, Action on
this claim is being held in abeysnce until aiter the
issues raised In the ‘iInstant case shall have been
finally resolved, (Answer to Interrogatories, p. 1lll,
CIA rec,, Aditional Interrogatories, pe 113y CTA rec.,
Heply to Upposition to Motlon for Leave to serve Addle
tienal Interrogatoriesy ppe l1E8=119, CIA rec., Hesolue
tion dated Uctober 10, 1958, pp. 12leli4, CTA rec,)

The petitioner agreed to pay the compromise
penalty of # 200,00 should the legality of the assessment
be finally upheld, (See Surety Bond filed by petitioner,
PPe 52+83, CTA rec,)

The only issue to be resolved is whether or not
thi'p-ut!.mir, as a subecontractory, is liable for the
paysment of the percentage tax prescribed by sSection 191
of the National Internal Revenue Code on the amount
received by it from the principal contractor, Fortunatoe
Concepclong Incee in the construction of the Gapanst ta,

Acsa ioad, |

I'he pertinent provisions of Section 191 of the

National Internal Revenue Code, prier to its amendment
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by Republic Act o, 988, read;

AT ige Irrige-
Lk YT
ummg:x:mumltu lm-ut
to two {now three) per gentum of
gross receipts,”

There 1s no dispute that the principal contractor,
Foartunato Concapcion, InCe., was a different and separate
entity from the herein petitioner; that the construction
job in the GapaneSta. Aosa foad (Philippine Aehabilitae
tion Project Mef /87) was actually periormed by the pe~
titioner as subetontractor Dy virtue of a contract with
the principal untnnt-‘ which recefved the full contract
‘price of rl,001969,93, on which it duly paid the sum of
$339839.40U representing the 2% contractor's percentage
taxy that the petitioner, as subecontractor, received
from Fortunato Concepcion, InC., the sum of #1288 009,06
ior undartaking the construction work, and which 1s the
basis of the defliciency assessnent of FiI%, 200, 22 now in
question,

The word “contractor® has been authoritatively
defined as follows:

L

“The word ';lmtuuu" when standing
alone or not uﬂnimd lr the uuun u-
m u-h. -

13 V r
ﬂthmuumsmhmtwmm
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St8e tmn" (o o pegde - 22
-3 § Ve . .
3l uis, 431, 437; underlining supplied,)

anyth;;g:f ot'ht:.:m i&h
ar an s general teram
has been held to inciude either those who

mmsmuu directly with the owner

of thl who have contracted
with th unt.rm- lﬂ. cs.t Lester
". M“. 8 a. e cﬁ

*In 2 narrow sense, %contractor® l.l
any who contracts with ancther,
& ontractor s @ m who has thd
iuto lmut. or lmplied, for per-

of act with p-m who has

M!u- mlm. II.MQ

Pe :ntg?mr.m,_z,nxm.m

mm'wmm-mmm.mm
total recetpts, as opposed to net receipts (13-A Words -
and Phrases, Supplement p. 199, citing Taylor vs. Rosen-
thal, 218 5, W, Ond 435, 437, 308 Ky. 4); and when used
interchangeably irlththu-ﬁ, "gross proceeds” for
sales tax purposes, it means the whole price received
without deduction for the value oi labor parformed (21d,,
citing Ferguson vs, Cook, 290 5, W, N B80S, 810, 210
Ark, 313); similarly when the same words are used in
relation to statute requiring motor carrier to pay gross
receipts tu. it mesns, the whole, entire, total ree
ceipts., (Id., Id., Savage v. Con ex rel, State Corp.
Commission, 49 5, B, M 313, 317, 186 VA 1012,)

Hence, the gross receipts received by the petge
tioner from the Fortunato Concepcien, Inc. pursusnt to
& subcontract to construct the Uapan<bGta, Aosa Aocad are
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distinet and scparate {ram the yross receipts racaived

by the latter as principal contractore &nile it is

true that the petitimer and the Fortunato Concepe iong
InGey ire enyoyed In Lthe same LUSINEss of contrastar,
still theinr facivicual gress peCelipis cannot be treated
or merged 23 one 1O purposes of tax ifncfdenca, Dacause
they awe two diiferent eantities, and their esctiivities

for ﬁx purposes axe also Jdifferents The Uortunate
Loncepeicii, liGey Cezived 1ls grous ceceipts & swapdee
of the sontrect for t’m GonstruCtion of Lhe wapaneiis,.
Aosa Reoad (Philippine Aehwdilitetton Ixgjest Hisd (7},
wiile the petitioner recefved fts gross receipls in
questien froa the sald Fortunalo Gomtepcion, Inc,, o8 Bude
contractar, Consequenily, the pelitiener, as sSubCone
tractor, is llavle far the contractor®s tax preseribed

by Gpction 191 of the Tax Code an Lhe gruss receipts
realized Ly ity reysrdless of the source of the amount
and the extent of the services periarmed. ~s Apily

- stated by the Supreme Court, In commenting upen & similar
provision of lew (section 192, Tax Code), “this pezcentage
tax s based upon gross pecaipts of carrisrs, Indepon~
dently of the souzce of such zeceipts, Where the law
does not distinguish, neither may we." [(S8isays Land
Iransportation Co., Ine, ve, Collector of Internal dAes
venue, Ge e HOs L=12106, and Collector of Intesnal liee
venue vs, Sisaya Land Transportation Co., Int., G, A,

Hos LellBl2, may 29, 19959,)
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To our aind, g-lu fact that the tax is iaposed
both on a primipnl‘cnnuactm: and a subecontracter
of a single and the — construction work, the sube
contractor's tax 11&111;7 ho:ng' computed on the gross
sum recefved by him frem the principal contrastor and
the tax liability of the principal contractar being
based on the total smount he received under the con- -
tract without deducting the smount paid to the sub-
contractor, does not amount teo imposing and collecting
the same tax on the n;n ll.lhth"t matter tl[lcc. ihe
tax imposed under Sectien 191 of the Natfenel Internal
Revenue Code fs & tax on business and uécup-tim and
is, therefore, an excise tax,) What is being taxed is
the act of engaging In any of the ﬂ:,cupatzom'nr busie
nesses covered therein. In th!;t perticular case, it
18 a tax on the business as centractor, The gross e~
ceipt ’dcund\ therefrom fs made only as the basis for
the cmutat'im of the amount of the tex which should
be patd by the contracter. Hence, the tax of twe (24)
per centum on gross receipts should be Laposed on sach -
and every comtractor regardless of the source or sources
of the gress receipts as long a the sane are derived
frn‘ im occupat{on as thu.

‘ WHEHEFQHE, finding the deficiency assessment ap=
pealed from in sccerdance with law, the petitiener is
h-i.-obr ordered to pay to the respondent or his autho~
rized representstives the sum of #37,032,02, as defi-
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¢lency contractor's percentage tax,surcharge and come
promise penalty, Upon the finding that the petitioner
is liable for the deficiency contracter's percentage
tax and surcharge In question, and that it sdmitted
liability for the compromise penalty of # 200,00 should
the legality of the assessment be finally upheld, it
follows that it Is liable for safd amount of #200,00
as compromise penalty, With costs against the peti~

‘tioner,

¢ GRERED
Manila, Wovember 2, 1959,

~

I abstain In view of my participation in the cone
sideration of this case during its pendency in the Surehu
of Internal Revenue,

ROOAN W, UMALTY
Associate Judge



