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DECISION

RINGPIS-LIBAN, J.:
The Case

The Petition for Review filed on November 05, 2020, prays that the
assessments issued by respondent Commissioner of Internal Revenue against
petitioner, for its alleged tax deficiency in the amount of Php34,385,860.39, for
the year 2018, and for its alleged tax deficiency in the amount of

Php25,561,505.04, for the year 2019, be reversed and declared null and void.!

! Docket, Pre-Trial Order dated March 18, 2022, Summary of the Case, pp. 1533.
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reflecting her “Correct taxable sales/ receipts for the taxable year 2018 and 2019 amounting
to Php260,498,942.37 (38.056%) and Php193,647,765.49 (30.411%)".

Petitioner then filed her Verified Response/ Protest against the said 5-Day
ICN on September 29, 2020." However, the same was denied, for lack of
factual and legal basis, by respondent RD Lozares in the letter dated October 05,
2020, which was received by petidoner on October 06, 2020."

Petitioner filed with the BIR a Reguest for Reconsideration of the Denial of Protest
on October 07, 2020.™

On October 14, 2020, Deputy Commissioner for Operations Group
Arnel SD. Guballa issued the Closure Order (SIN: CO-RR70-068-005-2020) against
petitioner. "> Notably, the latter refused to receive the same. Thus, the BIR
resorted to tender of service, by leaving a copy thereof in the premises of
petitioner’s business, and through substituted service, by serving the copy of the
said Closure Order to barangay officials.'

Petitioner filed the present Pesition for Review on November 05, 2020."

Respondents posted their Answer on February 15, 2021,'® interposing the
following special and affirmative defenses, to wit: (1) the Court has no
jurisdiction over the instant case; (2) that the 48-Hour Notice and the 5-Day IVCN
were issued in accordance with law and the rules legitmately citing petitioner’s
violations, and affording the latter of her right to due process; (3) the conduct of
the surveillance activities authorized under the Mission Order, 1ssued in accordance
with Revenue Memorandum Order (“RMO”) No. 03-2009, is valid; and (4) the
findings of the surveillance have legal and factual bases.

The Pre-Trial Conference was initially set on April 15, 2021."° Petitioner’s
Pre-Trial Brief was filed »za electronic mail on April 14, 2021,% while Respondents’
Pre-Trial Brief was submitted on July 01, 2021.%

12 Docket, Exhibit “P-17", pp. 1834 to 1843.

13 Docket, Exhibit “P-18", p. 1844; BIR Records (Exhibit “R-13"), Exhibit “"R-10", p. 391.
14 Docket, Exhibit “"P-19”, p. 1845.

1> Docket, Exhibit “"P-20", p. 2005; BIR Records (Exhibit “"R-13"), Exhibit "R-12", p. 561.
16 Docket, Exhibit "R-4”, Q&A No. 36, pp. 2189 to 2190.

17 Id., pp. 7 to 42.

8 Id., pp. 1386 to 1395.

19 Id., Notice of Pre-Trial Conference dated February 22, 2021, pp. 1398 to 1399.

20 Id., pp. 1400 to 1446.

2 Id., pp. 1461 to 1464.
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The case was referred to mediation in the Philippine Mediation Center —
Court of Tax Appeals (“PMC-CTA”), and the parties were ordered to
immediately proceed, and to personally appear or through their authorized
representative, before the PMC-CTA. ? However, the mediation was
unsuccessful.? Thus, the Pre-Trial conference was set anew for pre-trial,* and
the same proceeded as scheduled on February 23, 2022.%

On March 15, 2022, the parties submitted their Joint Stipulation of Facts and
Issues,® which was approved and adopted by the Court in the Pre-Trial Order
dated March 18, 2022.%

Respondents transmitted the BIR Records of this case to the Court on May
26, 2022.%

The trial of the case then proceeded, with the parties presenting their
respective testimonial and documentary evidence.

Petitioner offered the testimonies of the following individuals, namely: (1)
Mzr. Loteto Carpio,” the bookkeeper of petidoner; and (2) Mr. Gil D. Duka,”
Operations Manager of petitioner.

On June 6, 2022, petitioner filed its Formal Offer of Evidence,”' to which
respondents filed their Comment Re: Petitioner’s Formal Offer of Evidence on June 13,
2022.% In the Resolution dated August 8, 2022,* the Court admitted petitioner’s
exhibits, except for the following:

1. Exhibits “P-19-a” and “P-48”, for failure to submit the duly
marked exhibit;

2. Exhibit “P-50, for failure to have the exhibit identified;

22 Id., Minutes of the hearing held on, and Order dated, July 07, 2021, pp. 1509 to 1510;
Resolution dated July 07, 2021, p. 1512.

3 Id., No Agreement to Mediate dated November 22, 2021, p. 1513.

2 Id., Resolution dated December 01, 2021, p. 1515.

% Id., Minutes of the hearing held on, and Order dated, February 23, 2022, pp. 1522 to 1523.

% Id., pp. 1524 to 1531.

77 Id., pp. 1533 to 1537.

28 Id., Respondent’s Compliance dated May 26, 2022, pp. 1546 to 1548.

2 Id., Exhibit “P-51", pp. 363 to 370; Exhibit “P-55", pp. 1481 to 1488; Minutes of the hearing
held on, and Order dated, April 25, 2022, pp. 1543 to 1545.

30 Id., Exhibit “P-49”, pp. 381 to 399; Exhibit “"P-53”, pp. 1468 to 1475; Minutes of the hearing
held on, and Order dated, April 25, 2022, pp. 1543 to 1545.

31 Id, pp. 1550 to 1578.

32 Id, pp. 2170 to 2172.

3 Id, pp. 2195 to 2197.
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upon this Court the jurisdiction to decide not only cases on disputed assessments
and refunds of internal revenue taxes, but also “other matters” arising under the

National Internal Revenue Code (“NIRC”) of 1997, as amended, #3::
“SEC. 7. Jurisdiction. — The CTA shall exercise:

(a) Exclusive appellate jurisdiction to review by appeal,
as herein provided:

(1) Decisions of the Commissioner of Internal Revenue
in cases involving disputed assessments, refunds of internal
revenue taxes, fees or other charges, penalties in relation thereto, or
other matters arising under the National Internal Revenue
Code or other laws administered by the Bureau of Internal
Revenue”*

Based on the foregoing provision, the exclusive appellate jurisdiction of
this Court is not limited to cases involving decisions of the Commissioner of
Internal Revenue or matters relating to assessments or refunds.®

In this case, per the Mission Order No. MSO2001 000068404 dated
February 24, 2020, the issuance thereof finds its justification under Section 6(C)
of the NIRC of 1997, as amended, to wit:

“SEC. 6. Power of the Commissioner to Make Assessments and
Prescribe Additional Reguirements for Tax Administration and Enforcement.

XXX XXX XXX

(C) Authority to Conduct Inventory-taking, Surveillance and to
Prescribe Presumptive Gross Sales and Receipts. — The Commissioner
may, at any time during the taxable year, order inventory-taking of
goods of any taxpayer as a basis for determining his internal

Amending For The Purpose Certain Sections Or Republic Act No. 1125, As Amended, Otherwise
Known As The Law Creating The Court Of Tax Appeals, And For Other Purposes.

47 Commissioner of Internal Revenue v. Court of Tax Appeals, et al., G.R. No. 258947, March 29,
2022.

‘8 Emphasis supplied.

9 Commissioner of Internal Revenue v. Court of Tax Appeals, et al., G.R. No. 258947, March 29,
2022.

0 Docket, Exhibit “P-2", p. 1583; BIR Records (Exhibit "R-13"), Exhibit “R-2", p. 1.
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plenitude. Even as We concede the inevitability and indispensability of taxation,
it is a requirement in all democratic regimes that it be exercised reasonably and
in accordance with the prescribed procedure.”

Simply put, the BIR’s power to collect taxes must yield to the
fundamental rule that no person shall be deprived of his/her property without
due process of law. The rule is that taxes must be collected reasonably and
in accordance with the prescribed procedure.>

In this case, however, respondents cleatly failed to observe the prescribed
procedure in the issuance of the subject 48-Hour Notice, 5-Day 1'CN, and Closure
Order.  Particulatly, respondents did not fully comply with the procedure
prescribed under RMO No. 3-2009° in the issuance of the said Notices.

Parenthetically, said RMO No. 3-2009 1s the existing administrative issuance
governing the issuance of the said notices.

Part III(1) of RMO No. 3-2009 defines what constitutes a “non-compliant
taxpayer”, to Wit:

“A non-compliant taxpayer is defined as a taxpayer who, as a
result of surveillance / stocktaking activities, has been found
to have committed the violations enumerated in Item (1), Section
IV of this Otder, and who, notwithstanding the issuance of several
notices of violations, continues to refuse to comply with the
requirements provided under existing rules and regulations.”>®

Based on the foregoing definition, for purposes of RMO No. 3-2009 or
the issuance of a 48-Hour Notice, 5-Day 1VCIN, and Closure Order, a taxpayer, to be
considered as “won-compliant”, must have resulted from “surveillance | stocktaking
activities” by the BIR. In other wotds, before the issuance of the said notices
against a particular taxpayer, the BIR must have initially conducted a surveillance
or stocktaking against the latter. Otherwise, said taxpayer may not be categorized
as a “non-compliant taxpayer” warranting the issuance of the same notices.

The prerequisite conduct and conclusion of surveillance by the BIR before
the issuance of the said notices, and that the concetned taxpayer must be “non-

>3 Commissioner of Internal Revenue v. United Salvage and Towage (Phils.), Inc., G.R. No.
197515, July 02, 2014.

% Commissioner of Internal Revenue v. Pilipinas Shell Petroleum Corporation, etseq., G.R. Nos.
197945 and 204119-20, July 9, 2018.

5 SUBJECT: Amendment and Consolidation of the Guidelines in the Conduct of Surveillance and
Stock-Taking Activities, and the Implementation of the Administrative Sanction of Suspension
and Temporary Closure of Business.

56 Emphasis supplied.
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compliant”, are even axiomatic under the following pertinent provisions of RMO
No. 3-2009, to wit:

“V.  GUIDELINES AND PROCEDURES

A. Surveillance Activities
XXX XXX XXX
2. Conduct of Surveillance

2.1. Revenne Offcer Aunthorized to Conduct Surverllance
Activities on Business establishments for Possible

Violations of Sections 113, 114, 236, 237 and 238
of the NIRC, as amended. — At least two (2)
implementing officers comprised of
Revenue Officers (ROs)
(Assessment/Excise), Intelligence Officers
(IO0s) and special Investigators (SIs)
assigned in the following investigating
offices/ divisions shall be authorized to
conduct surveillance activities on identified
business establishment based on validly
issued mission order signed by the
concerned authorized revenue official:

XXX XXX XXX

2.2. Mandatory Requirement for the Conduct of
Surveillance and Apprehension of Business
Establishments for Non-Compliance with
the Provisions of Section 113, 114, 236, 237
and 238 of the NIRC, as amended. — No
surveillance activities shall be conducted
nor apprehension effected unless the same
has been authorized by a mission order
issued in accordance_with the provisions of

this Order.
XXX XXX XXX
4, Action on Surveillance Results

If after the conclusion of the surveillance, there is
a sufficient ground for the «closure of the
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At that time, wete you familiar with our RMO No. 3-2009
that requires a minimum 10 days surveillance?

MS. MILLENA
Yes, Your Honor.

JUSTICE SAN PEDRO

And here in this case you only visited only once?

MS. MILLENA
Yes, Your Honor.

JUSTICE SAN PEDRO
And you said you were there for four (4) hours?

MS. MILLENA
Yes, Your Honot.

JUSTICE SAN PEDRO
How come you did not comply with the 10-day minimum
surveillance period required?

MS. MILLENA

There is a difference between the surveillance and the post
evaluation, so the surveillance is you are going to the taxpayer’s
business and monitor the issuance of receipt. However, in this case,
the post evaluation, we already extracted the receipts and it covers
only the period from January to December.

JUSTICE SAN PEDRO

So, you were saying is you skipped the
surveillance, you did not find it necessary to undergo or to
affect the 10-day surveillance?

MS. MILLENA
Yes, Your Honor.

JUSTICE SAN PEDRO

You immediately proceeded to the post evaluation based
on the data you extracted?
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MS. MILLENA

Yes, Your Honot.”"!

It 1s evident that respondents’ Composite Team did not follow the
procedure prescribed under RMO No. 3-2009, particulatly, the need to conduct
ptior surveillance. Thus, for purposes of RMO No. 3-2009, petitioner cannot be
considered as a “won-compliant taxpayer”, warranting the issuance of the said 48-

Hour Notice,* 5-Day 1VCIN,* and Closure Order,5* against her.

In sum, for the failure of respondents or the BIR to act in accordance with
the prescribed procedures before issuing the subject notices, respondents have
violated the due process right of petitioner. Correspondingly, the said notices
are void, and thus, cannot be given effect.

WHEREFORE, in light of the foregoing considerations, the present
Petition for Review 1s GRANTED. Accordingly, the undated 48-Hour Notice, the 5-
Day IVCN dated September 24, 2020, and the Closure Order (SN: CO-RR10-068-
005-2020) dated October 14, 2020, all issued against petitioner, are hereby
CANCELLED and SET ASIDE.

SO ORDERED.
Q{J. M\_ N ~—
MA. BELEN M. RINGPIS-LIBAN
Associate Justice
I CONCUR:

ESTO-SAN PEDRO

-
cg%"ON & FER@}@ORES

Associate Justice

81 Emphasis supplied.

62 Docket, Exhibit “P-3”, pp. 1586 to 1588; BIR Records (Exhibit "R-13"), Exhibit “R-5", pp. 80 to
82.

63 Docket, Exhibit “P-15", pp. 1830 to 1832; BIR Records (Exhibit “R-13"), Exhibit “R-9", pp. 374
to 376.

64 Docket, Exhibit “P-20", p. 2005; BIR Records (Exhibit “"R-13"), Exhibit “R-12", p. 561.
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ATTESTATION

I attest that the conclusions in the above decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court.

MA. BELEN M. RINGPIS-LIBAN

Associate [ustice

Chairperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the above
Decision were reached in consultation before the case was assigned to the writer
of the opinion of the Coutt.

ROMAN G. DEL ROSARIO
Presiding [ustice



