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The controvearay in this case revolves on
the validity of the deficiency income tax acsess-
ment issued by the Commissioner of Internal

Roweonue agawnst oatitioner, Llevator Service

Co, inc,, for the texable vears 1961, 1982 and

v, in the rrospective awmounts of R136,157.28,
210,5%52,.30 and BG6,,327.04, inclusive of sur-
charges and intarnsis,

Petitionny, [levator Gervice Co., Inc., s
A gopestlo cornoret ton organized and exlisling

i q

U]

- = 1~ FU PO &3 . P Sy 3 . -
tesod with the Senaritiecs &l Buchanoe Commissicn

and one of the puinary puarpnses of the corporation

is to manufacture. sell, repair and orect elevatovs,

140
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DECISION -
CTA CASE NO. 2488

was not yet consumated; and that partial pay-
ments were made in 1964 only.

in view of these negative findings, the
Chief, Investigation Division reccmmended that
the case be filed for future reference.

On Janvary 13, 1966, the investigation
was revived and Examiner Rogue made the find-
ings that petitioner Elevator Service Company,
Inc., Elcolift, and Mr. & Mrs. Limcaco, 4did not
file their returns for 1964 and prior years.
On April 4, 1966, Examiner Roque, assisted by
Examiner Austria, were issued 2 Letter of Authority
MMo. 20171 to investigate the ¢ e of petiticner
anew. As a result of their investigation,
Examiner Roque and his assistant, Dxaminer Austria,
submitted a report stating that !Mr. Limcaco would
not produce the petitioner's books of account
and that it was verified from a contract peti-~
tioner had with the National Orthopedic Hospital
that payment were already released to petitioner
by the Social Security Systenm and these released
payments were charged against the loans from
the Natlional Orthopedic Hospital, which were in

the total amount of B532,026.70, which covers

i
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DECISICN -
CTA CASE NO. 248y

Petitioner, thru its Auditor, replied in
a letter dated November 25, 1970, contesting
the assessment and asserting that it did not
owe the government any tax liability at all and
requesting that the case against it ke considered
closed and terminated. Petitioner's protest
on the assessment was predicated on the tollow-
ing grounds:

(1) That the net income, as per
final investigation by respondent, did
not conform to that entered in the peti-
tioner's income tax returns for the years
1961, 1962 and 1963;

{2) That respondent failed to take
into account the income tex payments
made by the petitioner for the year 1962;
and

(3) That the assessmenl made by
respondent for the years 1961, 1562 and
1963 should have been made within the
veriod of five (5) vears after the
return was filed, in accordance with
Section 51 (b), in reclation to Section 331
of ouir Internal Revenue Code, and that,
therefore, action for the collection of
taxes for the said vears 1961, 1962 and
1963 had alreadv long prescribed.

In view of the protest of petitioner against
the assessment, the Commissioner of Internal
Revenue, thru the Revenue Operations Head, on
December 19, 1972, sent another communication

to petitioner reltcrating the collection and
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DECLSTON -
CTa Chize NG, 2188
i

Conseguently, from the rezcipt of the decismion
ot Decembar 12, 1972 to tne tijiing Of tae petitio
for yeview on FPebruary 22, 1971, the fatior was
YJled withain the reglementary period of 30 days,
dence, the Cowt has urisdicnion over fne appeal.

We will now proceed to discuss the jagus
af prescravtion, Tgulitioncy contends hal tae
cight of raspondent Lo 5883235 & w0 Collect the

aeficiongy

Income taw

has

eressr toed sing

¢ the

assesaMeants against potitioner £y taxable years
1961, 1967 and 1963 were made oniy in November 6,
1970 which is beyord the five-year period providea
by law.,  Pursuagnt to Mhe pLovizions of Section 331
of the OLld Tax Cone, which limivs the perrod of
asseszsment and collechion o five veare afies
fhe peturn was made, petit.oner @ty onaly assorts
Lhat the assessment shouid have been validly done,
at the Jotest, fos “he gears 1961, 1962 and 1963,
LeLhECL vy, L thie ol lowing dainods: aprii 16,
100, dinr rotacn fided on Aprull JE, 0627 April ol
1968, for the yeturo f1led on Agvii 15, 19263 and
BOYLL 0%, 1869, for the rerurn filed on Aprit 15,
J»r}k;\d,

Pevitioner asccrtc too that the wnscant case

POy

(W AR,



LCTsI0oN -~
CTA CA3E NO. 2488

deces not fall under any of theo cxceptionz to the
Five (5} yoear presciiptive period stated in

Section 332 of the 0ld Tax Code, which provides
a false or fLraud-

that in case of the filing o

alent return, the tax may be agseszed within

o
™

ten (10) vyears aftey discovery of the falsity,

fraud or omicgsion. Petitioncr geontondsz that
regyoondent could not avoil of those ewceptions
because there were income tax vatb

the vecars in question and there was no cloar,

streng and convincing evidence of actual frand

ot

Respondent on thae other hand, asserts that

its right to asscess has not yet prescribed be-

N

cauge Section 332 c¢f the 0ld Revenue Code (now

Scction 318) should apply since the pelitioner has

filed false or {roudulent returns and 1weroafore

.
L.

respovdent has a period of ten (10)vears from

June 27, 1966, (the date of dizcovery of the

falsity or tiraud) within which to agsess its tax

lianiliating herein involved. I+ is alle

trom June 27, 1966, the original date of invest-—

7. 1970, the date the tax-

payer was alleged te have been assessed, only
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DECISION -
CTA CASE NO. 2488

G.R. L-13203, Janvary 28, 1961) Fraud is never
lightly presumed because it is a serious charge-
(Commissioner of Internal Revenue vs. Ayala
Securities Ccrporation and The Hon. Court of

Tax Appeals, respondents, L~29485, 762 March 31,
1976, 70 SCRA 204.)

Upon a review of the records of this cace,
respondent has not proven clearly and convincingly
that there was a fraudulent intent of petitioner
to defraud the Government of 1its rightful revenue.
The mere fact that petitioner had refused to
produce its books of accounts and failed to pro-
duce 1ts income tax returns, as claimed by res-
pondent are to us circumstances which are in-
adeqguate to show the clear intent of petitioner
to commit fraud. It is most important under the
Corde for respondent to show that petitioner had
derived 1income during the taxable years in ques-
tion which it willingly neglected to reflect in
its income tax returns with the intent to deprive
the goveinment of the revenue due to it. This
respondent was not able to do.

The claim that releacses of payments made

by the Soclal Sccurity System to petiticner by
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DECISTON -~
CUA CAST NO. 2408

Sccial Security System arc considered incomes to
petiticoner.

Contrarily, it was shown clearly by peti-
ticner that the amount of B306,00U0.00 were used
for the direct purchase of elevator parts for
inatallation in the ¥ational Crtheopedic ilospital.
{Sce Dzhs, "BY, "P-1", p. 102, CTA rec.) NS tO
che amounts of B21,325.00, P153,000.00 and 211,187.50
which were released by thoe Social Sacurity 8
the same appcars to have been taken up in peti-
ioncer's hooks of acceounts, but respondent, how-
ever, insisted that these releasces wore not re-
flectad in the books. ({See Exhs., "I", "I-L", "J".
"J-2", t.s.n., p. 13, Hearing of ilay 10, 1977.)

The Court is thus convinced that from the
above circumstances, they do not clearly and
convincingly indicate frand., What the circumstances

tend to show i1s a private scheme entered into hot-

ween petitioner and Mational Orthopedic lospital,

whereby the latter furnishes the neccssary financing

for the purchase and importation of the gaid cle-

5 o1

vators and parts to bo installed in its building.

o vl . oy 1 LA} ] 111 1o Wy 1 tax il LI "
(Sce DBxhg, "¥-i1", LY, “L-1", "L-3", "M", "M-1
itag it tipe, . oMt [1E% AT LRl n " 1 1" Hn
M-z, T3, M4, YT, "N A 3, s oY,



DECISION -~
CTA CASE NO. 2488

17 -

for pet., pp. 81-102, CTA rec.) That the relecascs
of payments hy the Scocial Security System wore
intended for the acquisition, purchase and imporit-

ation of the elevators and p

n

wrts owned by the
Mational Orthopedic Inspital and not os payment

Lo or income of petitioner Blevator Scrvi

-
2
®
@)
O
-
—
o]
Q

In tha cazse of Yubivo Sons Hardware vs, Com-
miszioner, L-12203, January 26, 1961, the Cupreme
Court has ruled that where a man "honestly believes”
that the method emploved by him in computing his
ity is correct, he doos not incur any

fraud, in which cacsc, ro fraud penalty attaches

under Scction 72 of the Tax Coede, which ir

o]
re;
o]
1
o

reads:

"Section 72, Surcharas for fajlure
nder vet 5 and for xondepinq false
aud; LUYNS. ¥ X 2 1 case of
wiliull negle : le the return or Ligt
within the time p‘ﬂ*ﬂLlhvi by law, or 1in

case of falso or tjauduient return or lJ"*
wilfully

™ 4 .
Revenue &

to x

i

A

1448 aod o the tax,
pavient nas becn made on the
return befcre the discovevy of
or fraud, a surcharge of [ifty pa
of the amcunt 2%
tax «© x x."

The foregoing considera

inevitably lcad

=
.

©3 to the cenclusion thot the law applicable in

Liis cosze is Scobion 331 of the Tax Cede, which
[ RO AVARRS UM

(VRN
an
e



DECISION -
CTA CASE NO, 2488

"Section 331. Period of limitation
upon assessment and collection. -~ Except
as provided in the succeeding section,
internal-revenue taxes shall be assessed
within five years after the return was
filed, and no proceeding in court without
asgsessment for the collection of such
taxes shall be begun after expiration of
suci period. For the purposes of this
section, a return filed before the last
day prescribed by law for. the filing there-
of shall be considered as filed on such
last day: Provided, that this limitation
shall not apply to cases already inves-
tigated prior to the approval of this
Code."

It is of record that petitioner indeed filed
its income tax returns for 1961 on April 16, 1962;
its income tax returns for 1962 on April 15, 1963;
and its income tax returns for 1963, on April 15,
1964. 1In accordance with the above provisions of
law, assessment against petitioner should have
been validly made at the latest on the following
dates: April 16, 1967, for returns filed on
April 16, 1962; April 15, 1968, for the returns
filed on April 15, 1963 and on April 15, 1969,
for the returns filed on April 15, 1964. Since
the assessment by respondent agair . petitioner
was made only on November 6, 1970, the five-year
period has clearly elapsed and res mndent's right
to as<ess has of course prescrib Hence, the

ques on of the validity of the ssment of



LCISTON -
CTA CASE NO. 2488

1
,—-J
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f

respondent becomes moot and academic because of
the foregoing discussion,
WHEREFORE, the decision of rospondent Com-
missicner of Internal Revenus appealed from is
hereby sot aside. Regpondent's income tax assess—
ment of B136,157.28 for 1%61, BIO,562.30 for 1062,
and B65,827.04 for 19432 is hereby cancelled and
declared to ke without legal force and effect.

No proencuncement ag to costs

(»”

.
&0 ORDIRED.

Quezon City, Anri
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WE CONCUR:
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J2an el ga¢/*ﬁﬁgziyyx’
AMANTE FFLLER
jjJudge

e

Presiding




