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DECISION

PALANCA-ENRIQUEZ, J.:

Pursuant to Section 112 (A) of the National Internal Revenue Code
of 1997 (hereafter “NIRC of 1997”), as amended, petitioner filed a claim
for refund of its creditable input VAT attributable to its zero-rated sales.
To do so, however, petitioner must be able to show that its input VAT
paid and output VAT transactions are properly substantiated. Failure to

show proof of proper documentation is fatal to one’s claim for refund or

credit. @ M
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TOT MAQT

This is a Petition for Review filed by Aichi Forging Company of
Asia, Inc. (hereafter “petitioner”) praying for a refund in the aggregate
amount of P5,307,313.37, representing the VAT input taxes paid or
incurred on its importation of goods and domestic purchases of goods and
services attributable to its zero rated sales for the period April 1, 2003 to
June 30, 2003.

THE PARTIES

Petitioner is a corporation duly organized and existing under the
laws of the Republic of the Philippines, with principal office at Barrio
Pulong, Sta. Cruz, Sta. Rosa, Laguna.

Respondent, on the other hand, is the duly appointed
Commissioner of Internal Revenue vested with authority to exercise the
functions of said office, including inter alia, the power to refund any
internal revenue tax erroneously or illegally assessed or collected, or of
any penalty claimed to have been collected without authority, or of any
sum alleged to have been excessively or in any manner wrongfully
collected or of VAT input taxes attributed to zero-rated revenue, with

office address at the BIR National Office Building, Diliman, Quezon

City. W
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TH¥ FACTS

The facts as culled from the records, are as follows:

Petitioner is duly registered with the Bureau of Internal Revenue
as a value-added tax entity, pursuant to Section 107 (now Section 236) of
the Tax Code on May 19, 1995. Consequently, it was issued Certificates
of Registration, with RDO Control No. 95-570-000481 (BIR Form No.
1556) and OCN IRC 000148499 (BIR Form No. 2303).

Petitioner has also registered its products, “close impression due
steel forgings” and “tool and dies”, with the Board of Investments (BOI)
as a pioneer status, enjoying the privileges granted by the BOI. As such,
it was issued Certificates of ..egistration Nos. 74-336, DP-92-057 & EP
95-132 by the Board of Investments.

For the period covering April 1, 2003 to June 30, 2003, petitioner
allegedly generated and recorded zero-rated sales in the amount of
P171,942,121.15. Said amount was paid to petitioner in acceptable
foreign currency and was inwardly remitted, in accordance with existing
regulations of the Central Bank of the Philippines, pursuant to Section
106 (4) (2) (a) (1), (2) and (3) of the Tax Code.

Petitioner purportedly incurred and paid VAT input taxes

amounting to P5,307,313.37 from domestic purchases of goods, services,
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capital goods and from importation of goods and capital goods, which
were all attributable to its zero rated sales.

On June 14, 2005, petitioner filed a claim for refund in the total
amount of P5,307,313.37 with respondent, through Revenue District
Office 57, San Pedro, Laguna.

For failure of the respondent to act on the request and in order to
toll the running of the two-year prescriptive period, on June 21, 2005,
petitioner filed the instant Petition for Review.

In her Answer, respondent alleged by way of special and
affirmative defenses that:

“6. He reiterates and repleads the preceding paragraphs of
this answer as part of his Special and Affirmative Defenses;

7. Petitioner’s alleged claim for refund is subject to
administrative investigation/examination by the Bureau of
Internal Revenue;

8. Be that as it may, it is imperative for petitioner to prove
that it has complied with the following requirements
mentioned below, to wit:

(a) The registration requirements of a Value Added
Taxpayer pursuant to Section 6 (a) & (b) of Revenue
Regulations No. 6-97 in relation to Section 4.107-1 (a) of
Revenue Regulations No. 7-95.

(b) That the VAT input taxes of Php: 5,307,313.37
allegedly paid by petitioner from its importation and
purchases of capital goods and other taxable goods ang
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9.

services were attributable to its zero-rated sales and such
tax has not been applied ~—inst any output tax.

(c) That petitioner’s claim for tax credit or refund of
excess Input Value Added Tax (VAT) was filed within
two (2) years after the close of the taxable quarter when
the sales were made in accordance with Section 4.106-1
(Re: Refunds or Tax Credits of Input Tax) and Section
4.106-2 (Re:: Procedures for Claiming Refunds or Tax
Credits of Input Tax) of Revenue Regulations No. 7-95.

(d) That petitioner’s domestic purchases of services were
made in the course of its trade or business, properly
supported by invoices or receipts and import entry or
other equivalent documents showing that it actually paid
VAT in pursuance to Section4.104-5 (a) & (b) of
Revenue Reg. No. 7-95. (Re: Substantiation of Claims
for Input tax Credit).

(e) The requirements as enumerated under Section 4.104-
2 of the Rev. Reg. 7-95 (Re: Persons who can avail of the
Input Tax Credits)

(f) That Petitioner has complied with the governing rules
and regulations with reference to recovery of tax
erroneously or illegally collected as explicitly found in
Sections 112 (A) and 229 of the Tax Code as amended.

XXX XXX.

Furthermore, it is incumbent for petitioner to prove by

sufficient evidence that it is entitled to the refund consistent
with the well settled principle in taxation, that claims for
refund are construed strictly against the claimant as they
partake the nature of an exemption from tax and it is
incumbent upon petitioner to prove that it is entitled thereto
under the law. Failure to prove the same is fatal to its claim

for

tax refund. Exemptions from taxation are highly

disfavored in law and he who claims exemption must be able
to justify his claim by the clearest grant of organic or
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statutory law. An exemption from common burden cannot

be permitted to exist upon vr~ie implications (Asia

Petroleum Co., vs. Llamas 49 Phil.466)”

Petitioner presented Jesus B. Oliveros, Jr. and Ma. Wencita C.
Salvador, as witnesses, and documentary evidence, marked as Exhibits
“4” to “MM?”, inclusive of submarkings, which were admitted by the
Court, except for Exhibits “B” and “P” for failure of petitioner to
identify the same during trial and compare the same with their originals.

On the other hand, respondent waived her right to present evidence
and submitted the case for decision.

Thereafter, both parties were ordered to file their simultaneous
memoranda, within thirty (30) days from notice. ..oth parties having
complied thereto, the case was deemed submitted for decision on January
18, 2008.

Hence, this decision.

ISSUES

As stipulated upon by the parties, the following are the issues for
the consideration of this Court:
I

WHETHER OR NOT PETITIONER HAS GENERATED
AND RECORDED ZERO-RATED SALES AS
CONTEMPLATED BY LAW IN THE AMOUNT OF

724
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PHP171,942,121.15 DURING THE PERIOD APRIL 1, 2003
TO JUNE 30, 2003.
II

WHETHER OR NOT THE AMOUNT  OF
PHP171,942,121.15 WAS PAID FOR TO PETITIONER IN
ACCEPTABLE FOREIGN CURRENCY AND WAS
INWARDLY REMITTED IN ACCORDANCE WITH
EXISTING REGULATIONS OF BSP.

I

WHETHER OR NOT THE PETITIONER INCURRED
AND PAID VAT AMOUNTING TO P5,307,313.37
DURING THE PERIOD APRIL 1, 2003 TO JUNE 30, 2003
FROM DOMESTIC PURCHASES OF GOODS, SERVICES
AND CAPITAL GOODS, AND FROM IMPORTATION
OF GOODS AND CAPITAL GOODS.

v

WHETHER THE VAT PAYMENTS IN THE AMOUNT OF
PHP5,307,313.37 WERE ATTRIBUTABLE TO THE
PETITIONER’S ALLEGED ZERO-RATED SALES OF
PHP171,942,121.15.

A%

WHETHER OR NOT THE ALLEGED VAT INPUT
TAXES WERE PAID IN CONNECTION WITH THE
TAXPAYER’S TRADE OR BUSINESS AND WERE
DULY SUTSTANTIATED BY V7™ RECEIPTS
AND/OR INVOICES IN ACCORDANCE WITH
SECTIONS 113 AND 237 OF THE TAX CODE, AS
AMENDED.

VI

WHETHER OR NOT THE SAID AMOUNT HAS BEEN
APPLIED AGAINST ANY VAT OUTPUT TAX
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LIABILITY OF THE PETITIONER COVERING THE
SAME PERIOD, OR ANY SUCCEEDING PERIOD OR

A AJANANI I/,

VII

WHETHER OR NOT PETITIONER IS ENTITLED TO A
REFUND IN THE TOTAL AMOUNT OF PHP5,307,313.37
ALLEGEDLY REPRESENTING VAT INPUT TAXES
PAID DURING THE PERIOD APRIL 1, 2003 TO JUNE 30,
2003.

VIII

WHETHER OR NOT THE ADMINISTRATIVE AND
JUDICIAL CLAIMS FOR TAX REFUND OR ISSUANCE
OF TAX CREDIT CERTIFICATE OF THE PETITIONER
WERE FILED WITHIN THE TWO (2)-YEAR
STATUTORY PERIOD.

Principal Issue

The foregoing issues raised by both parties boil down to the
principal issue of whether or not petitioner is entitled to a refund or the
issuance of a tax credit certificate in the amount of P5,307,313.37,
representing VAT input taxes for the period covering April 1, 2003 to
June 30, 2003.

Petitioner’s Argumontc

Petitioner argues that it is a VAT registered entity subject to VAT

at 0% on its direct and indirect export sales, pursuant to Sections 106 (4)

(2) (a) (i), (ii) and (iii) and 108 (B)(1) of the NIRC of 1997, as amended,
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and as such, its zero-rated sales will not result to any VAT output tax,
Petitioner maintains that as an export-oriented enterprise, its finished
products are sold to PEZA registered enterprises and others are exported
abroad. For the period covering April 1, 2003 to June 30, 2003,
petitioner allegedly generated zero-rated sales and paid VAT input taxes
in the course of its trade or business. Thus, for the said sales, it has no
output liability, as those sales are considered zero-rated transactions. As
such, it now claims the refund of unutilized input taxes incurred on its
importation of goods and domestic purchases of goods and services for
said period. The indirect export sales of petitioner are not subject to
10% value-added tax, but are zero-rated, as these are sales to PL._A
registered enterprise and direct export. The input taxes were paid by
petitioner on its domestic purchases of goods and services and capital
goods and importation of goods, which are necessary in the ordinary
course of its trade and business, as manufacturer of all kinds of steel and
steel by products, particularly but not limited to closed impression die
steel forging and automotive steel parts. The finished products
manufactured were either directly exported or sold to PEZA registered
enterprises, which is tantamount to indirect export sales as expressly

provided by the Tax Code. Further, petitioner claims that having been
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registered in accordance with the provisions of the Omnibus Investments
Code of 1981, it is entitled to the incentives provided thereon. Finally,
petitioner contends that its claim for refund is supported by the
testimonial and documentary evidence presented to the Court.

Respondent’s Counter-Arguments

Respondent, for her part, submits that petitioner is not entitled to
the refund of the alleged input VAT for failure of petitioner to prove that
the administrative and judicial claims for refund were filed within the
two-year statutory period. The administrative claim for refund was mere
pro forma, hence it failed to prove substantial compliance with the
administrative requirements of the law. . uarther, respondent maintains
that petitioner merely “stamped” the word zero-rated on its sales
invoices, which is contrary to the established practice that the same
should be imprinted in the invoice and no prior approval from the BIR
was made. Petitioner, according to respondent, also failed to prove that
the amount of P171,942,121.15 was paid in acceptable foreign currency
and was remitted in accordance with existing BSP regulations. Hence,

petitioner has failed to discharge its burden of proving entitlement to a

refund in all material aspects. M
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THE RULING OF THE COURT

..le petition is partly meritorious.

It is a settled rule that for a VAT registered entity whose sales are
zero-rated, to validly claim a refund, it must comply with Section 112 (4)
of the NIRC of 1997, as amended, which provides:

“SEC. 112. Refunds or Tax Credits of Input Tax.-

(A) Zero-rated or Effectively Zero-rated Sales.- Any VAT-
registered person, whose sales are zero-rated or
effectively zero-rated may, within two (2) years after the
close of the taxable quarter when the sales were made,
apply for the issuance of a tax credit certificate or
refund of creditable input tax due or paid attributable to
such sales, except transitional input tax, to the extent
that such input tax has not been applied against output
tax: xxx”

Pursuant to the above provision, petitioner must comply with the
following requisites: (1) the taxpayer is VAT-registered; (2) the taxpayer
is engaged in sales which are zero-rated or effectively zero-rated; (3) the
claim must be filed within two years after the close of the taxable quarter
when such sales were made; and (4) the creditable input tax due or paid
must be attributable to such sales, except the transitional input tax, to the

extent that such input tax has not been applied against the output tax.

This Court finds that the first three requirements were complied

with by petitioner. W/
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As regards the first requisite, petitioner offered in evidence its
wertiacate of Registration with ..o control No. 95-570-000481 and
OCN 1RC00000148499 (Exhibit “B”), to prove compliance with the
requirement that petitioner must be VAT registered. Although the said
exhibit was denied admission by the Court for failure of petitioner to
identify the same during trial and for failure to present the original for
comparison, it bears stressing that respondent herself admitted in her
answer the existence of the same document (4nswer, Original Docket, page
81). Hence, by virtue of judicial admission (Section 4, Rule 129, Revised
Rules of Court), petitioner has substantially complied with the first
requisite.

The second requisite has likewise been complied with. The
evidence presented by petitioner, such as the Sales Invoices (Exhibits “T”
to “T-400", “U” to “U-382", and “V” to “V-396”) and various VAT returns
(Exhibits “E” to “G”, “I’ to “O”, “R” and “S”) shows that it is engaged in
sales which are zero-rated.

In compliance with the third requisite, records show that petitioner
filed its administrative claim for refund on June 14, 2005 (Exhibit “H”)
and the present Petition For Review on June 21, 2005. Section 112 (4)

of the NIRC of 1997, as amended, provides that the prescription of

Y74
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claims for excess input VAT is counted from the close of the taxable
quarter when the sales were made, which in this particular case is from
June 30, 2003. It is therefore clear that both claims were filed within the
two (2) year prescriptive period.

However, with regard to the fourth requirement, the Court finds
that there are some documents and claims of petitioner that are baseless
and have not been satisfactorily substantiated.

It bears stressing that as there is no output VAT imposed on zero-
rated export sales, what the government reimburses or refunds to the
claimant is the input VAT paid by such claimant in its purchases in the
conduct of its business. Thus, more importantly, there is a need for
petitioner to substantiate its paid input VAT by purchase invoices or
official receipts. It is not only the export sales that should be proven, but
also compliance with the requirements prescribed in Section 110, in
relation to Section 113 of the NIRC of 1997, as amended, and as further
implemented by Revenue Regulations No. 7-95.

In this regard, Section 110 of the NIRC of 1997, as amended,
provides:

“ SEC.110. Tax Credits.-

(A)  Creditable Input Tax.-

B!
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(1) Any input tax evidenced by a VAT
invoice or official receipt issued in accordance with
~z2ction 113 hereof on the following transactions
shall be creditable against the output tax:

XXX XXX.

(B)  Excess Output or Input Tax.- If at the
end of any taxable quarter the output tax exceeds
the input tax, the excess shall be paid by the VAT-
registered person. If the input tax exceeds the
output tax, the excess shall be carried over to the
succeeding quarter or quarters: Provided, however,
That any input tax attributable to zero-rated sales
by a VAT-registered person may at his option be
refunded or credited against other internal revenue
taxes, subject to the provisions of Section 112.

2

XXX XXX.

While, Section 113 of the san Code provides:

“SEC. 113.- Invoicing and  Accounting
Requirements for VAT-registered Persons.-

(A) Invoicing Requirements.- A VAT-
registered person shall, for every sale, issue an
invoice or receipt. In addition to the information
required under Section 237, the following
information shall be indicated in the invoice or
receipt:

(1) A statement that the seller is a VAT-
registered person, followed by his taxpayer’s
identification number (TIN); and

(2)  The total amount which the purchaser
pays or is obligated to pay to the seller with the
indication that such amount includes the value-

added tax.
W

14
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29

XXX XXX.

~orollary thereto, Section 4-108-1 of ..ovenue Regulations No. .
95 (The Consolidated Value-Added Tax Regulations) prescribes the
following information which must appear on the face of receipts or
invoices issued for the sale of goods by all VAT-registered entities:

“SEC. 4-108-1. Invoicing Requirements —
All VAT-registered persons shall, for every sale or
lease of goods or properties or services, issue duly
registered receipts or sales or commercial invoices
which must show:

1. the name, TIN and address of the
seller;

2. date of transaction;

3. quantity, unit cost and description of
merchandise or nature of service;

4, the name, TIN, business style, if any,
and address of the VAT-registered purchaser,
customer or client;

5. the word “zero-rated” imprinted on
the invoice covering zero-rated sales; and
6. the invoice value or consideration.

In the case of sale of real property subject to
VAT and where the zonal or market value is higher
than the actual consideration, the VAT shall be
separately indicated in the invoice or receipt.

Only VAT-registered persons are required to
print their TIN followed by the word “VAT” in
their invoices or receipts and this shall be
considered as “VAT Invoice”. All purchases
covered by invoices other than “VAT Invoice”
shall not give rise to any input tax.

Grs
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If the taxable person is also engaged in
exempt operations, he should issue separate
invoices or receipts for the taxable and exempt
operations. A “VAT Invoice” shall be issued only
for sales of goods, properties or services subject to
VAT imposed in Sections 100 and 102 of the
Code.

The invoice or receipt shall be prepared at
least in duplicate, the original to be given to the
buyer and the duplicate to be retained by the seller
as part of his accounting records.”

The law is very clear. Section 113 provides that “a VAT registered
person shall, for every sale, issue a duly registered VAT invoice receipt
for every sale transaction”. Such VAT invoice or receipt must show the
taxpayer’s identification number, followed by the word “VAT” and the
word “zero-rated” imprinted on the invoice receipt for sales covering a
zero-rated sale.

Applying the applicable provisions of the law, We now proceed to

the determination of the substantiation of petitioner’s claim for refund.

Substantintion of Zero Rated Sales

We must first determine petitioner’s substantiation of its alleged
zero-rated sales. Petitioner declared in its Quarterly VAT Return for the
second quarter of 2003 (Exhibit “G”) that it generated and recorded zero

rated export sales in the amount of P171,509,980.39.

2As
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To prove its alleged zero-rated export sales, petitioner presented in
evidence the following documents:

1) Sales Invoices (Exhibits “T” to “T-400", “U” to “U-382", and “V”
to “V-396");

2) Independent CPA Report (Exhibit “JJ");

3) Amended Commissioned Independent CPA Report (Exhibit
“LL™).

A perusal of the above-mentioned documents, particularly the
Amended Report of the Commissioned Independent CPA, reveals that
the sales entered into by petitioner from April 1, 2003 to June 30, 2003
were mostly export sales to F77 A registered entities which are
considered indirect export sales and some were direct export sales sent
abroad.

However, the Court finds certain unacceptable invoices which did
not comply with the above requirements of the law for VAT zero-rating,
particularly the imprinting of the words “zero-rated”. For this reason,
the following should be disallowed and thus, excluded from the total

zero rated sales/receipts, to wit:

EXHIBIT invuicE NAME OF BUYER | TOTAL AMOUNT
NIIMBER OF INVOICE
T 10047 Aichi Forging Corp. 248,728.05
T-365 16666 Toyota

O
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Omnibus Investments Code of 1987, and other
special laws;

XXX XXX.”

Corollary thereto, Article 23 in conjunction with Article 77 (2) of
Executive Order No. 226 (hereafter “E.O. 226”), otherwise known as the
Omnibus Investments Code of 1987, provides that sales to registered
zone enterprise shall be considered as export sales and the exporter shall
be entitled to the benefits allowed by law for such transaction.

It must be emphasized that the bulk of petitioner’s sales were
exportations made to PEZA registered entities, which are considered
constructive exportations under E.O. 226. Therefore, applying the
foregoing provisions to the case at bar, petitioner as a VAT-registered
entity under Section 106 (A)(2)(a)(5) of the Tax Code, its sales or
transactions are subject to VAT at 0% rate. Subject to the requirements
prescribed in Section 112 (A), petitioner is, therefore, entitled to claim
refund or issuance of a tax credit certificate for input VAT taxes
attributable to the substantiated export sales.

We now proceed to the determination of whether or not
petitioner’s input VAT credits on its domestic purchases of goods and

services for the second quarter of 2003 were fully substantiated.

bue
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production or sale of taxable goods or services.” Thus, goods and
properties used by the taxpayer in its VA . taxable business, subject to
depreciation or amortization in accordance with the Tax Code, are
considered capital goods. Input VAT on the purchase of such capital
goods is creditable against the taxpayer’s output VAT. The taxpayer is
further given the option to claim refund of the input VAT on its capital
goods, but only to the extent that the said input VAT has not been
applied to its output VAT. Conversely, the Court will not allow
unsupported claims. Hence, for failure to show proof of substantiation
of its claim, We disallow petitioner’s claim on its alleged input VAT
paid on capital goods.

Refundable Input VAT

The above disallowed claims resulted to a discrepancy in the

available input VAT available for refund, computed as follows:

Input Tax on capital goods P 329,031.42
Add: Input tax other than capital goods 4,978,281.95
Total Input Tax, per application P 5,307,313.37

Less: Total exceptions as found by the Court

A. Purchases Other than Capital Goods:

Outside of the period covered 162,066.37
Unacceptable receipts (fax copy only) 24,550.56
No official receipts 120.68
Missing ORs/Invoices 8,609.32
Unlocated Difference per VAT Return &
Schedule of importation 3,770.00 199,116.93
B. Purchases of Capital Goods
Unsubstantiated Capital Goods b I ¥
Substantiated Input Tax P 4,779,165.02

g
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of 2003, all quarters of 2004 and until the second quarter of 2005, as
evidenced by .uarterly VA. Returns for the said taxable periods
(Exhibits “I”, “I-1”, “J", “J-1”, “K”, “L”, “M”, “N”, “O”, and “R”), the same
was not applied against any output VAT for the said periods. Moreover,
the same was deducted as “Any VAT Refund/TCC” claimed from the
total available input tax of P18,911,940.14, as of the second quarter of
2005. In other words, the subject claim no longer formed part of the
excess input VAT of P13,122,121.34, as of the month of July 2005,
which was to be carried over/applied to the succeeding third quarter of
2005.

In sum, petitioner has sufficiently proved that it is entitled to a
refund or issuance of a tax credit certificate representing unutilized excess
input VAT payments for the period April 1, 2003 to June 30, 2003, which
are attributable to its zero-rated sales for the same period, but in the
reduced amount of P3,792,970.77.

WHEREFORE, premises considered, the present Petition for
Review is PARTIALLY GRANTED. Respondent is hereby
ORDERED TO REFUND OR ISSUE A TAX CREDIT
CERTIFICATE in favor of petitioner the reduced amount of THREE

MILLION SEVEN HUNDRED NINETY TWO THOUSAND NINE

h
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HUNDRED SEVENTY PESOS AND 77/100 (P3,792,970.77),
representing the unutilized input VAT attributable to zero-rated sales

incurred for the months of April to June 2003.

SO ORDERED.
G fnbmen Z o
OL A ALANCA—E RIQUEZ
Associate Justice
WE CONCUR:
7 7
ﬁ%ANITO C. CASTANE/D% JR. ERLIKDAP. UY
Associate Justice Associate Justice
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I attest that the conclusions in the above Decision were reached in
consultation before the cases were assigned to the writer of the opinion of
the Court’s Division.

JUANITO C. CASTANETA, JR.
Associate Justice
Chairperson, Second Division

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the
Division Chairman’s Attestation, it is hereby certified that the
conclusions in the above Decision were reached in consultation before the
cases were assigned to the writer of the opinion of the Court’s Division.

Lo e et
ERNESTO D. ACOSTA
Presiding Justice



