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amount of royalties due to a non-resident foreign
corporation.

Fetitioner Nippon Faints (Fhilippines) Inc. is
a domestic corporation engaged in the business of
manufacturing paint duly organized and existing
under the laws of the Fhilippines.

Fetitioner, as s h paint manufacturer,
entered into licensing agreement with several
foreign based corporations, under which petitioner

Nippon Faints (Fhil.) Inc. was obligated to pay

royalties to the said foreign corporations. In a
letter dated September 28, 1979, respondent

assessed against and demanded from petitioner the
total sum of P75,431.55, representing deficiency
withholding teax for the four (4) guarters of 19795
as follows:

Ist Quarter 1975

FOYAlty o o o o o o v o & « o & P12, 386,07

Tar due thereon (354 « . . .+ . 4, FID .00
Add: 257 suwrcharge for late
payment o . . 0 e s e . . 11,88%.73

147 interest fr. 4/26/735
to G/31/75 fon e e e e i 22,44
Total tax due on late payment . F 88,735.00

Less: withholding tax paid on
D/ZL/TS 6 o v 0 e e e .
Balance . &« &« « « + + o o . .
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Add: 14% interest fr. 6/1/75 to

QRI2B/7? . . . . . . . 5,129.%4
Compromise late p:aympﬂt . MYy CX0)

Total amount due and collectible
Znd Quarter

Rayalty « o v 0 o &0 v ¢ 0 & & F141,24%9.40

Tax due thereon (F54) . « « . . 49,475.26
Add:  25% swrcharge for late
pament . . . . s 4 e . . R e

14 interest from 4/26/75
Total tay due on late payment . F 62,4
Less: withholding tax paid

o B/3L/7D 0 . e e e e s
CRALANCE v ¢« 4 v & e n s e om oa
Add:  14% interest fr. &6/1/75 to

A Y A 59,457.17

Compromise for late payment

2 £ T 1 ¥ T
Total amaxnt due & collectible.

ard Quarter

F\oya] ty « v e e h e e e s e F1A7 (230,50
Ta (:iu«ﬂl thereon (Z574) . . « . . 51,820.67
[2%a 97 suwrcharge for late
[yqympn t .- . . . 12,882.60
147 interest 1/25/76 fo
A4/19/76 e w e e w e 712.78

Tofal tay due on late of payment P 65,1733.11
less:  withholding tax paid on

A/19/76 &« @ @ @ 0 v 0 . _51,5350.00
Palamce . & o 4 o 0 0 x s s e om 1%,603.11
Add: 147 interest fr. 12/3/75

to /28779 4 4 v s 0 e s 5,713,535

Compromise for late filing
and payment « . . . . . . IO, 00

Total amount due & collectible. F 1‘? 616.22

4th uarter

Royalty « « & & ¢ & v & 0 v & P136,371.52
Tax due thereon (354) . . « . . A7 7305
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Add: 2574 surcharge for late

payment . . . . . . . . . 11,922.51
147 interest fr. 1/26/76
to A/19/76  « . . . o s 1,574,777

Total amount due on date of
payment . . 0 0 0« v 0 e e e F &61,197.%
Less:  withholding tas paid on
A/19/76 < v o 0 4 . . .
Balance . + ¢ &« o & % & w « & =
Add: 154 interest 4/20/746 to
A VA
Comzromise for late filing
and nayment . . . . . . .
Total amax.nt due & collectible

1976 deficiency estate dealers fixed tax in
the amount of FL,670.00 as follows:

Real Estate dealer fiwxed tax . . Foo1,000.00

Add: 257 «wrcharge o . o . . . 290,00
14% interest for 1/31/76

& /28/79 e e e & n ) 420,10
Total amouint due & collectible . )

Nippon Faints (Fhil.) Inc. protested said
assessment in a letter dated October 29, 1979 and
November 14, 1979, claiming that its duty to
withhold and pay the withholding tax at source
depends on actual remittance or payment thereof.
(pp. 146, 168-174 RBIR rec.) In a letter decision
dated Novemhber 9, 1983, respondent denied the
protest (pp. 173-174, RIR recs.) reiterating that
the obligation of petitioner to withhold and pay
the tax arises at the time of accrual of the
royalties and pot at the time of actual payment or

remittance thereof.
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Hence, this appeal.

The issues posed on this appeal are:

1. Whether or not the obligation to withhold
and pay income tamwatmsourcé on the rovalties is
upon the accrual of the royalties or wupon the
actual remittance or payment thereofi and

2. Whether or not petitioner is liable for
deficiency real estate dealers tax for 1976 in the
amount of F1,670.00 inclusive af interest,
surcharges and compromise penalties.

Fetitioner maintains that there was 1o
obligation to deduct, withhold and pay the

withholding tax in 1975. The royalties could not

be remitted by petitioner due to Central Bank

restrictions. The issues in this case iz not one
of first impression. This court in the case of

Bayer FPharmaceutical, Inc. vs. Commissioner of
Internal Revenue, OTA Case No. 2846, March 16,
1979, and affirmed by the Supreme Court in G.R. No.
72054 entitled Commissioner of Internal Revenue vs.
CTA et. al., September 29, 1986, this Court held

arnd we quote:

The lone question tendered for
resolution is whether or not the

obligation .o withhold and pay income tax-
at-source on the royalties is upon the
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acerual  of  the royalties or upon the
actual remittance or payment thereof.

Fetitioner maintains that there was
no obligation to deduct, withhold, and pay
the withholding tax in 1972 since the
royalties could not be remitted due to
Central Rank restrictions. In submitting,
however, that the liability +to withhold
and pay the income tax withheld at source
from royalty payments to a non-resident
foreign corporation, like Bayer
Aktiengesellschaft, Leverkusen Rayermerk,
is at the time of the accrual of said
royalties and not at the time of the
actual remittance or payment thereof,
respondent  relies mainly on  Bureau of
Intermal Revenue Ruling No. 71-003, dated
February 26, 1971, the pertinent portions
of which are guoted as follows:

"This refers to your letter
dated February 16, 1971
requesting a ruling as to the
hasis of the withholding tax due
o film rentals or royalties
payabhle by vyou to non-resident
foreign film corporations.

L s ’a %3
N xS

"In your letter, you
contended that the I9%
withholding tax should be based
only on actually remittable
amount under Central Rank

regulations and not on the entire
amount due and payable to the
non—-resident foreign corporation.
This contention has no legal
basis. Withholding tax is not
dependent on remittance of the
income payable “to the nor-—
resident foreign corporation but
on accrual thereof. Such being
the case, although a portion of
the amount due to the non-—
resident foreign corporation
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cannot be remitted on account of
Central Bank restriction, the tawu
due on said portion should be
deducted and withheld as if there
is no restriction.

‘Restricted funds.
- In connection with the
restriction on the
transfer of funds  from
U.s. to persons in
Norway, Denmark, the
Netherlands, Belgium,
L.uxembourg and France,
the tax should be
withheld in the same
manner as if no
restriction existed. In

custodian accounts, the
name of the foreign bank
or other foreign person
should be entered on the
ownership certificate,
and an amended ownership
certificate filed as
soon as the actual owner
iz  disclosed.’ (COH,
1969, Veol. o, par .
4875 ,405)

. In view therecof, this Office
believes and so holds that the
9% withholding tax  should be
deducted and withheld n the
entire amount of film rentals or
royalties payable to the non-

resident foreign film
corporations including that
portion which, on account of

Central Rank restrictions, cannot
as yet be remitted abroad.”

As expressly stated therein, the
Bureau of Internal Revenue ruled that
withholding tax is not dependent on
remittance of the income payable to the
non-resident  foreign corporation but on
accrual thereof. And as such, although

(A )



DECISTION -~
CTA CASE NO. 37205

the inco e cannot be remitted on account
of Central Rank restrictions, the tax due
thereon should be deducted and withheld as
if there is no restriction.

The statute involved is Section
DI (2) of the National Internal Revenue
Code, the controlling provisions of which
read as follows:

"Sec. S33(b)(Z Non—-resident
foreign corporations. - In the
of foreign corporations

subject to tax uwunder this Title,
not engaged in trade or business
within the Fhilippines, there
shall be deducted and withheld at
the source in the same manner and
PN the Same items as is
provided in Subsection (b) (1) of
this section, x x x , a tax equal
to 35 per cent thereof. This
shall be returned and paid the
same manner and subject to the
same conditions as provided in
Section 54, x 3 x "

And Section SZ2(b)Y (1) of the same Code
pertinently provides:

. (b) Non-resident aliens and
foreign caorporations -~ (1) Nan-—
resident aliens. - Every

individual, corporation, partner-
ship, or association, in whatever
capacity acting, including a
lessee or mortgagor of real or
personal property, trustee acting
in any trust capacity, executor,
administrator, receiver, conser-—
vatar, fiduciary, employer, and
avery officer or employee of the
Government of the Republic of the
Fhilippines having the control,
receipt, custody, disposal, or
payment of interest dividends,

rents, royalties, salaries,
WAQES 4 premiums, annuities,
e
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compensation, remunerations,
emaluments, or other fixed or
determinable annual, periodical,
or  casual gains, profits, and
income, and capital gains, of any
non-resident alien not engaged in

trade ov business within the
Fhilippines, shall (except in the
CASES provided in sub—-section

(a)(1) of this 8Section) deduct
and withhold from the annual,

periondical, or casual gains,
profits, and income, and capital
gains, a tax equal to I0%

thereof.

These provisions, by the way, were
merely imported and copied almost verbatim
from similar withholding tax provisions of
the United States Revenue Code [Section
14Z(b)171. Accordingly, in consonance with
settled rules of statutory construction,
the interpretation they have received in
the United States have authoritative
affect in the proper construction and
interpretation of our law.

Thus, as correctly noted by
petitioner and which s not disputed by
respondent:

1. In arriving at BIR Ruling No. 71—
QO%, dated February 26, 1971, our Bureau
of Internal Revenue quoted as authaoarity
the excerpt of a United States Internal
Revenua GService ruling which is found at
par. 487%5.405 of CCH, 1969, Volume §. It
appears that the said U.S8. ruling is
actually Mimeograph Ruling No. 35073, which
Was issued by the Office of the
Commissioner of Internal Revenue,
Washington D.C., on July 8, 1940 and can
be found at the Cumulative Bulletin 1940~
2y at page 141,

P~ z
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. The wsaid Mimeograph Ruling No.
507%  has  heen declared obsolete by the
United States Internal Revenue Servioce
itmelf in its Revenue Ruling No, 70-293%.
(1.5, Internal Revenue Bulletin No. 1970
P25, dated June 8, 1970) It is thus
evident that in issuing its BIR Ruling No.
71-003% on  February 26, 1971, our  own
Bureauy of Internal Revenue has relied on a
United States Internal Revenue Service
ruling that has already been overruled,
the same having been declared obsolete as
of June, 1970.

= Following the decision of the
United States District Court in L.D. Caull:
Co. vs. United States, 1146 F. Sup p . B8I0,
rendered on November 19, 19535, to the
effect that corporation which held
licenses under patents owned by  non-
resident aliens whpo as a result of
blocking proclamation were forbidden right
to receive or dispose of royalties was not
bound to withhold tax before paymendt of
royalties, the rule that is rnow observed
in the United States is that the
obligation to withhold and pay the tax is
upon payment or remittance of the income
to a non—-resident alien.

. In the L.D. Caulk Co. case, where the
factual setting, law involved and issue
litigated are practically on all fours
with the case at bar plaintiff, a
Delaware corporation, held licenses under
patents aowned hy two non-resident aliens,
Robert Doge and Emmanuel de Trey. Both
patentees were Swiss, Under the licensing
agreements, plaintiff obligated itself to
pay royalties to Doge and de Trey. In its
treatment of the impact of royalties on
its operations, plaintiff, adhering to the
accrual method of accounting, entered net
royalties and withheld taxes as accrued
liabilities of 1941 and 1942, the periods
involved in the case. Thus, 1941 and 1%42
royal ties and taxes were set up as
accounts payable on plaintiff’'s books and
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as part of its cost of doing business for

those years. No withholding returns for
non-resident aliens Doge and de Trey were
prepared for 1941 or 1942, While the

critical issue is when the returns were
due  for royalties attributable to sales
made by' 2laintiff during the years 1941
and 1242, the ingquiry shifted from "when
was the return due" to "when, if at all,
waz plaintiff required to withhold on the
royalties. The "when" of the matter, not
the "who'" or the "what" was the point of
dispute and inquiry because, as result of
blocking proclamation, non-resident aliens
ware forbidden right to receive or dispose
of royalties due them under contract with
corporation which held licenses under
aliens’ patents. (L..D. Caulk Co. vs.
Linited GStates, 116F. 835, B40.) Stated
otherwise, the guestion as to when to
withhold the tax from the 1941 and 1942
royalties arose because, although the
royalties were accrued in the plaintiff’'s
books in 1941 and 1942 as liability to the
non-resident licensors, the same could not
he paid or remitted to the latter as a
resullt of a blocking proclamation.

The United States Federal Court ruled
that wherea, as result of blocking
roclamation, non-resident aliens were
forbidden right to receive or dispose of
royalties due them uwunder contract with
corpoaration which heald licenses under
aliens’ patents, such aliens had no
"'gains, praofits and income" within
internal revenue statute requiring all
persons having control, receipt, custody,
disposal or payment of fined or
determinable annual or periodical gains,
profits, and income of any non-resident
alien to withhold tax and, therefore, no
necessity of filing withholding tax return
devolved on corporation while corporation
retained blocked royalties. The net
result is that the obligation to withhold
and pay the tax is  uwpon payment or
remittance of the United States derived

-
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income to the non-resident recipient.
Because of its strong persuasive force, if
not controlling effects, on the present
case, we will quote at length from the
decision. -

"The onus of the withholding

raquiremant On plaintiff is
imposed by g 143%(h) . T.R.C.s
"All PErsSONS , in whatever
capacity acting, ¥ % % having the
control, receipt, custody,

dieposal, or payment of % % X
fi:»»d or determinable annual or
periodical gains, profits, and
income ¥ X X of any non-resident
alien % % ¥ «hall deduct and

withhold from s h annual or
periodical gains, profits, antd
income a tax %X %X x." On  the

whole, this provision does not
concern  itself with “when" the
withholding should take place.
Ratiner, it simply specifies "who!

shall do "what". However, this
mueh  light it does shed. The
duty to withhold presupposes the
existence of Tannual ar

periodical gains, profits, and
income" . The section directs the

) withholding from such suns as are
identifiable as '"gains, profits,
and income" of the nonresident
alien., Obviously, if there are
o auch "gains, profits, and
income", the duty to withhold is
nonexistent. On the other hand,
if there are such sums available,
the statutory language is
inconclusive in deciding "when"
the withholding duty arose.

I do not ground my decision
on any subtlety of construction,
but I do advert, in fact, to it.

Were the rayalties "gains,
profits, anct income” to the

aliens Doge and de Trey while

-
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plaintiff retained them under

these cilrcumstances? I think not
upon  a realistic view of the
matter. The blocking procla-
mation plucked every =2lement of
control over the funds from the

alien’'s theoretical bundle of
aownership rights. This loss of
RHHENCE of private ownership

ocourred while the royalties were
still in plaintiff’'s possession,
zince the blocking freeze applied
to  individual debtors of Swiss
nationals. As soon as royalties
accrued to the aliens under the
contract, this crazy predicament
faced them: they had theoretical
rinht to collect the royalties
b Were forbidden rright to
recelve them or dispose of them.
N economic advantage was theirs.
Suech a hollow “"right"  does not

have the core of benefit
sufficient to constitute "gains,
profits, and income". Even the
ubiguitous doctrine o f cons-

tructive receipt of income has no
tentacle long enough  to  reach
these royalties. Cf. Reg. 103, §

19422 As sald with reference
to 5 22-(b)Y(2), T.R.C., in
Industrial Trust Co. V.
Broderick, 1 Cir., 94 F.2d 927,
at page IO, "Throughout the

Revenue Laws the words gain,
profit, or income mean an actual,

not  fictitious gain  or profit
L S S Certainly, these were
not "income" and, if "gains, or
profit", were unrealized and
highly artificial. Further, the
aliens here had no power to
command payment to themselves or

others, wunlike the donor of the
interest coupaons in Helvering v.
Horst, 311 U.8. 117, at page 118,
641 S5.Ct. 144, 147, 9 L.Ed. 7%,
where it is said: "The power to

[ad )"(
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dispose of income is the
equivalent of ownership of 1it."
It would seem, then, there being
no "gains, profits, or income" of
the aliens at least during the

time plaintiff retained their
hlocked royalties, no withholding

duty devolved on plaintiff and no
penalties are proper.”

Against this backdrop, the situation
here presented, while the royalty in the
amount of FAF,5279.00 (although was set up
in the books of petitioner as a liability
to Bayer) could not be remitted to Rayer
due to Central Rank restrictions at that
time, would not create "gains, profits or
income" to  non-resident foreign corpo-
ration Rayer. No economic benefits were
derived by Bayeri; hence, there was no
income subject to withholding of tax—at-
BT CE . Accordingly, petitioner had no
duty to withhold and pay the ta:x.

Even more, adopted basis for the
decision of the United States Court is the
legislative history of Section 143(b) of
tnited States Tax Code, from which Section
A3(h) of our National Internal Revenue
Code was practically copied, and hints
derived from the published pronouncements
of the United States Rureau of Internal
Revenue and Courts, which disclose that
duty of withholding arises at time of

payment. We guote from L.D, Caull:

"Fresent © 1473(b), T.R.C.,
is traced back to the Act of
Qctober 3, 191737, Faragraphs D
and E of that Act are pertinent.
Faragraph D provided: "k X% % all
persons X ¥ % having the control,
receipt, disposal, or payment of
fixed or determinable annual or
pariodical gains, profits, and
income of another person subject
to tax, shall in behalf of such
person  deduct and withhold from



MO, ET7EG

the payment an amount equivalent
too the normal income tax ®* % %x."
Far wgraph E of the same Qct in

part specified: "1l PEFSONS
% * X having the control,

raceipt, custody, disposal, or
payment of ¥ % % other fixed or
determinable annual gains,
profits, and income of another
person, exceeding 3,000 for any
tasable YEAar X X X who are
recuired to make  and  render  a
return in behalf of another, as
provided herein, X ¥ ¥ are hereby
authorirzred and required to deduct
and  withhold from such annual
gains, profits, and income such
sum as will he sufficient to pay
the normal tax X %X %X and they are

each hereby made personally
liable for such tawx." Faragraph
D is explicit in directing
withholding from the "payment"
whiile its COMPAnion section
authorizes the deduc tion and
imposes personal liability on the
withholding agent. In its Report

ey the House of Representatives
on the Rill, the Committees on
Ways and HMeans said, "Frobably
two-thirds o f the income tan
proposed as to individuals would
he deducted and withheld at the
source of the income and paid in
full to the Government. ¥ X %
By this method the amount of taux
due or to become due wupon every
fined or determinable annual
income is withheld and paid to
the Government before the income
reaches the taupayer". Nonresi-
dent aliens as well as citizens
waere subject to this withholding
asystem.

I the 17916 Act, quoted

paragraph D was repeated as
section 8(d) undetr the
Pt iy .
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significant heading "Returns".
Faragraph £, as aquoted, was
repeated as section 2(h) under
the heading "Assessment and
Administration”.

By the Revenue fAct of 1917,
paragraph B8(d) of the 1916 Act
(par. D of the 12137 Act) was
repealed S0 as to render
wonecessary any  "withholding at
the  source of the tax dus on
profits or  incomes of resident

tarable persons'. Information at
1t he SO CE WAaS substituted.

According to the House Report,
this change was made for "a more
affective administration of the
ltaw" and the saving of annoyance
and expense to the taupayers and
withholding agents”. By the same
Act, paragraph 2(b) of the 1916
Act (par. E of the 19213 Hct) was
amended to limit withholding at
the source to nonresident aliens.
The Act further included interest
fraom tax—free covenant bonds as a
subiect of withholding.

The Revenus Act of 1918 made
Fe change in the pertinent
language of the amended S 9(b)
hut did increase the withholding
rate and renumbered the sections

as =221, However, the Report of
the Ways and HMeans Committee of
the House aids search i its
comments on  "Collection at  the
Source” : "The proposed bill, as

under existing law, recquires only
the withholding of income in the
vase of payments by individuals,
corpaorations, and partnerships of
fived and determinable annual or
petr-iodical gains, profits, and

income to nonresident alien

individuals ar nonresident

carporations". This comment 1is
[} !
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an indication the intent of
Congress WAas as expressed in

paragraph D of the 1913 Act and
was continued in 8 9(b) of the

1917 Act when the former
provision Was repealed. No
change was intended when the
withholding provisions were
delimited to apply only to
nonresident aliens. The time of

paymend was the time when the
withholding duty arase.

The Revenue Act of 1921 made
ne amendments to the Section
pertinent to ingquiry, nor did the

Act of 1224, However, both the
House Report and the Senate
Report on the 1924 Nct have this
comments: Section 221: Subdi-
vimion (a) of this section of the
prresent law provides for the

withholding of a tax, on fixed or
determinable income  paid  to  a
nonresident alien individual, or
a partnership composed in whole

" in part of nonresident
alimneg." Both alasn refer to

"roquiring the withholding of tax
from payments" to a partnership.

Rates of withholding were
increased hy the Revenue Act of
1926, and the Conference Report
of the Committees of the House
and Senate refers to the effect
of the hike 1in rates: "This
amendment requires the withhold-
ing of a tax of 12 1/2 per cent
in respect of all payment of
income made before the enactment
of this Act to foreign corpo-

rations specified below. ¥ % X
Because the persons making

payments X X % had no notice that
the corporation income ta:x would
b increased, the withholding
rate is neot increased with reg-

IR
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pect to payments made before the
enactment of this Actg L O S S
Al though reference is to foreign
corporations, the withholding on
payments to them is but as part
o f the same system embracing
individuals.

In the Revenue Act of 1928 a
wholesale departure was made from
the arrangement of prior Acts. S
22 bhecame & 144, In comment-
ing on part (a) of the Section,
beoth  the House Report and  the
Geonate Report stated: "The pre-
iear) T law provides for the
withholding at  source in the
se of bonds, of a taw of O per
sent of the interest when paid to
nonresident aliens. ¥ ¥ k.

]
.
A

Under the Revenue Aot of
1222, the section was renumbered
1A% and the rates were increased
without affecting the aspect of
flen provision under consider—
at oan.

The Revenue Act of 19234 made
e changes bearing upon o
inguiry, but again in the House
Report and in Senate Report
references to withholding of taux
©on interest obligations were
couched in terms of payment.

The 1936 Act did not ohange
the terms of © 147 as they affect
the problem under investigation.
Howevear, a comment in the Senate
Report confirms the prior
statements: "Section 3IZ2 of the
isting law provides that the
tax withheld at the source under
section 143 from payments to an
individual taxpayer shall be a
credit  against such taxpayer’'s

tas. Reference is also made a
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"yithholding in the case of pay-
moen ks ko foreign corporations®.,

The House Report, which the
Sy te  adopted, on  the Revenue

Ae b of 19=7 is equivoocal in
alebing with referoence to &
vihe rge in 6§ 211(a): "There will
b withheld from the amounts
receoivable hy a nonrosident alien
taved  under the new  provisions
1 he amoun be et eed to be
wikhheld wnder section 11435 of the
presant law'., "Receivable', of

compae, i1s descriptive of minute
divimions of time from the first
moment  of acoeual to  the last
second before receipt of payment.

The House Reaport GIR! the
Revenue  Act  of 1978 appears  to
reaffirm  the earlier interpret-
ations rven 1f the 1937 Report
he viewed as  a deviation. In

roferring to consent dividends,
they Committee on Ways and Means
reporbed: Ty case  any  share-
horlder mal:ing A consent is a
poraon subject to the provisions
o f ame i on A1) and seclion
1110, relating  to  the dedoaction
and  withholding of  tax  at the
source, sechtion  28(d)5H  reqguires
that such consent filed by  the
corparation with its ieturn shall
he  accompanisd by cash ¥ % X
equal  to the amount  which  the
corporation would have heen
trequired to deduct and withhold
by such section 14Z3(b) or 144 if
the amount specified in sueh
consent  had  been paid to such
shareholder, on the last day of
the taxable year of the
corpaoration, in cash as a tawxable
dividend." The Senate Report
used same  language in referting
ta & 143(h).
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N pertinent comment was
fourd in the Committee Reports on
the other Revenue Acts down to
1941 and 1942, the tamx years 1in

gquestion. Howaver, one further
reference is made to  a later
commnittee report reflecting
current thinking. The House

Report on the Revenue Act of 1950
in referring to a proposed §
1711 (a) states: "Thig subsection
also provides that any person
required to deduct and withhold a
tax uwnder section 143 or 144
* ¥ X on the payment of a
dividend shall not be required to
deduct and withhold a tax under
this section upon such payment'.

Regulations promulgated by
the Commissioner contain abundant

references to payment as
indicating the crystalliration of
the withhelding duty. Treasury

Regulations 111, S E29.1473-1(a)
states: "Withholding of a tax of
IO per cent ¥ ¥ X is required in
the case of fived or determinable
annual or periodicalo income paid
to a nonresident alien individual
¥ ok kv, The subsections of ©
29.147 are replete with
references  to withholding upon
payment, such as "The tax must be
withheld at the source from the
gross amount of any distribution
made by a corporation" (29.143-
1y; "% X X an annual return X X X
showing the amount of tasx
required to be withheld from each
nonrFesident alien %X % % to which
income other than interest was
paid during the previous taxable
year" (29.143-7);: "Tax withheld
at the source upon ¥ %X %X income

Pt @
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paid to nonresident alien
fiduciaries X % x" (29.143%3-9).

And even on the question of whether
withholding should be at the rate 1in
effect at the time payments were due or at
the rate in effect at the time payments
were actually made, the United States

Court ruled that the time paymens is made
governs the rate. We again gquote from the
Caulk decision:

“0On the issue of whe ther
withholding should be at the rate
in effect at the time payments
ware due or at the rate when
payments were actually made, the
Bureau has ruled the time of
payment governs the rate. 0.D.
167, 1 €C.R. 19%; I.T. 1521, I-2
C.B. 1973 I.T7T. 3020, Xv-2, C.R.
106y 1.7, 3291, 1939-1, C.B. 140,
Cf. TI.T. 3535, 1942-1, C.RB. 129;
T.T. 3342, 1940-1, C.R. 58. In
fact, language sufficiently broad
to ENCOMPass the problem was
employed in G.C.M. 24467, 7-2 C.BR.
188 (modified on other grounds in
G.C.M. [894, 91 C.B. X594y
B * * withholding i only

, regquired  when X X X dincome is
paid to a nonresident alien and
at the rate in force at the time
of payment."

As in the above, so Southern
Facific Railroad Co. v. C.I1.R.,
21 R.T.A. R0, held rate of
withholding was that which was
effective on the date of actual

payment, In that case, the
petitioning company contended
unseuccessful ly for a result
similar to the one here sought by
the Government. Bond interest
due and payable during 1914-1917
could not then he paid to

nonresident aliens hecause of war
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X al.

restrictions. It was, in fact,
paid in 1921 and 1923, after the
withholding rates had been
increased. The company argued

the former, lower rates should
apply because the interest was
then due; sufficient funds were
available at all times for its

payment; and the date of
constructive receipt by the

bondholders gave rise to the duty
of withholding. The Board of Taux
Appeals rejected these arguments,
zaying, 21 B.T.A: at pages 999
and 996 "The petitioners did
not and were not called upon to
pay the interest until 19273, and
the nonresident aliens did not
and  far all that appears could
not  receive the interest until
then * X X, When the interest
wa: actually paid to and received
by “he bondholders they received
income taxable at the rate then
effective, and the petitioners
were under the duty of paying so
muech  thereof as by the statute
then in effect they were required
to withhold and pay."” Obligque
support is thus given to adoption
of the time of payment as the
maturation point of the
withholding duty, payment being
hoth an easily recognizable act
of ohjective significance and a
standard safeguarding the
collection of the proper amount
of tamx."

What possible ground can there be for
us not to apply to petitioner the ruling
of the United States Federal Court in L.D.

Caulk, supra, for which Bayer
Fharmaceuticals, Inc., is similarly
situated? A decision buttressed by the

law, which is «losely if not exactly
similar to our law, reason and logic is
not to bhe simply brushed aside to
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acoommodate a ruling of our own Bureau of
Internal Revenue which merely quoted as
authority the excerpt of a United States
Internal Revenue ruling but which excerpt
has been declared obsolete by the same
United States Internal Revenue Service as
a result of the L.D. Caullk decision. Az
we view this legal problem, we find no
cogent and valid reason to modify, much
less depart fromt he conclusion reached in

LoD, . Caulk, as expressed in the above-
quoted opinion of the United States Court
there, and the same should resolve the
identical idissue now brought before us in
this proceeding. We cannot idignore the
well-settled principle of construction
that since oL income tax law was
practically copied from that of the United
States, the interpretations it has
received in the United States have
authoritative effect in the proper

construction and application of our law.
More so in the case of our withholding
tax—at-souwrce provision embodied in
Section 53(b) of our National Internal
Revenue Code which, as shown above, was
merely i1 sorted and copied almost verbatim
from Section 142(h) of the United States

Tax Code during thn year involved in the
L.D. Caulk decision. Accordingly, the

conclusion reached in L,D. C ke which is
followed by the United States Internal
Revenue Service -~ that the time of payment
aof the royalties is the maturation point
of the withholding duty - should govern
this proceeding.

Not much need be said on respondent’ s
assertion that, based on the report of the
investigating examiner, nothing is stated
that petitioner attempted to remit the
royalties to Bayer. By respondent’'s own
decision, it is euplicitly declared "that
the rayalties in the amount of F6%,52%9.00
were not remitted by EBFI (petitioner
heraein) to  Bayer due to Central Bank
restrictions."” (Exh. "3," Exh. "E-1"," p.
IO, BIR records) Since the royalties
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could not he remitted to Bayer due to
Central BRank restrictions, as stated by

respondent himsel f in his decision
appealed from, surely, raspondent’ s

counsel should not expect petitioner to
make efforts, 21lbeit unlawful, to remit
the same. And on respondent’s point that
since the royaltieg had been accrued in
petitioner’ o books the income thereon
hecame subject to withholding even if
remittance was effected later, suffice it
to say that the accrual of the royalties

’

in petitioner’'s books, as held in the L.D.
] did not amount to "gains, profits
and  income" on the part of non-resident
Bayer and, therefore, no necessity to
withhold tax devolved on petitioner.

We, accordingly, rule that since the
rayalties in question could not be paid or
remitted in 1972 by petitioner Bayer

%

Fharmaceuticals, Inc., to non-resident
foreign corporation Bayer Aktiengesell-
schal £, L.everlkusen Payermerk due to

Central BRank restrictions, petitioner was
under no obligatiion to withhold and pay
income  tax-at-sour N said  rovalties
and, therefore, it 1s not liable for the
deficioncy withholding tar—at-source

sesameant  of  respondent Commissioner of
Lerrmal Revenue o

In wview of the above rule that since the
royalties in question couwld not be paid or remitted
in L975 by petitioner Mippon Paints (Fhilippines),
Inc., to non-resident foreign corporations due to
Central Bank restrictions, petitioner was under no
obligation to withhold and pay income tax—at—source
o sald royalties and, therefore, it is not liable

for the deficiency withholding tax—at~source

0
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assesasment of respondent Commissioner of Internal
Fevenue in the sum of F75,4371.55 for the year 19705,

Anent the issuwe of the alleged deficiency real
estate dealers tawx for 1%76 in  the amount of
F1,620.00 inclusive of interest, pursuant to Sec.
193 of Tax Uode of 1977, peltitioner submitted to
this court it evidence of payments the
confirmation receipts (Exbh. C) in the amount of
F2,.,9927.12 dated April 4, 1983% (p. 76, CTA rec.),
Oyder of Fayment (Exh. D, p. 77, CTA rec.), and
confirmation of the collection agent, RIR, Guezon
City (BExhs, E, BE-1, & E~-2, p. 72, CTA rec.).

WHEREFORE, the decision appealed from should
he., as it is hereby, reverszed. No costs.

S0 ORDERED.

Auezon City, Metro Manila, December 1, 1984,

CONGTANTE C’.\RDAGUIN
Associate Judge

oA
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WE CONCUR:

Ehporaile

AMANTE & ILLER
Frezsiding Judge

#"Utlarﬁ Judge
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I herehy ocertify that this decision WAas

=
reached after due consultation among the members of
the Court of Taxm Appeals in  accordance with

Section 13, Article VIII of the Constitution.

AMANTE FILLER

Fresiding Judge
Court of Tax Appeals
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