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DE” _ICN

BAUTISTA, J:
The Case

This is a claim for refund or issuance of a Tax Credit Certificate
(“TCC”) for the amount of Thirty Four Million One Hundred Seven
Thousand Two Hundred Eighty Four and 30/100 Pesos
(Php30,107,284.30), representing petitioner’s excess and unutilized
input value-added tax (“VAT") attributable to zero-rated sales for the
4th quarter of calendar year (CY) 2009.1

The Parties?

Petitioner Deutsche Knowledge Services, Pte. Ltd. is the
Philippine branch of a multinational company organized and existing
under and by virtue of the laws of Singapore, with registered office
address at One Raffles Quay, #17-10 South Tower, Singapore 048583.

1 Records, CTA Case No. 8402, p. 6. %
21d., Joint Stipulation of Facts and Issues (“JSFI”), pp. 63-64.
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Respondent is the duly appointed Commissioner of Internal
Revenue empowered to perform the duties of her office, including
among others, the duty to act upon and approve claims for refund or
tax credit as provided by law, with office address at the 5t Floor,
Bureau of Internal Revenue (BIR) National Office Building, Agham
Road, Diliman, Quezon City, where she may be served summons and
other legal processes of this Court.

The Facts

On January 25, 2010, petitioner filed with the BIR its original
Quarterly VAT Return for the 4t quarter of taxable year 2009.3

On August 3, 2011, petitioner filed with the BIR a written
Application for Tax Credits/Refunds (BIR Form No. 1914) of
excess and unutilized input VAT for the same period, in the total

no~tof Ty I' ir M"ion = Hundred ":ven Tt 17--d Two
Hundred Eighty Four and 30/100 Pesos (Php34,107,284.30).4

As the two-year period prescribed under Section 229 of the
National Internal Revenue Code of 1997, as amended (1997 NIRC”)
was about to expire, and respondent had not acted upon the
administrative claim for refund, petitioner filed a Petition for Review
with the Court on December 28, 2011.5

On February 10, 2012, respondent filed its Answer,® interposing
the following Special and Affirmative Defenses:

“SI~TCIAL . ‘FIRMATIVE DE@ NSES

On the basis of the foregoing allegations and in
further support of the Specific Denials herein set forth,
respondent respectfully alleges as her defense that:

6. Taxes remitted to the BIR are presumed to have
been made in the regular course of business and in
accordance with the law.

3d., p. 64.
+ld, p. 65

51d., pp. 6-12.
¢ ]d., pp. 39-44.
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7. Petitioner's alleged claim for refund is subject to
administrative routinary investigation/examination by
tt F “in mnal Revent A claim for refund is not
ipso facto granted because respondent CIR still has to
investigate and ascertain the validity of the claim.

8. The amount of Thirty Four Million One Hundred
Seven Thousand Two Hundred Eighty-Four and 30/100
pesos (Php34,107,284.30) being claimed by petitioner as
alleged excess and unutilized input VAT attributable to
zero-rated sales for the 4t quarter of taxable year is not
properly documented.

9. Petitioner must prove that it has complied with
the provisions of Section 112(A) and (C) of the National
Internal Revenue Code of 1997, as amended, on the
prescriptive period for claims for VAT refund/tax credit

10. Petitioner must prove compliance with the
prescribed checklist of requirements to be submitted
involving claims for VAT refund pursuant to Revenue
Memorandum Order No. 53-98, otherwise there would be
no sufficient compliance with the tiling of an
administrative claim for refund, the administrative claim
thereof being merely pro-forma. Further, Section 112(C)
of the 1997 Tax Code, as amended, requires the
submission of the complete documents in support of the
application filed with the BIR before the 120-day audit
period shall apply, and before the taxpayer could avail of
judicial remedies as provided for in the law. Hence,
petitioner’s failure to submit proof of compliance with the
above-stated requirements warrants immediate dismissal
of the Petition for Review.

11. Petitioner must likewise prove that it has
complied with the invoicing requirements mentioned in
Sections 110 and 113 of the 1997 Tax Code, as amended,
in relation to the provisions of Revenue Regulations No.
7-95.

12. Taxes are essential to governments very
existence; (CIR v. Solid [Blank Corporation, G.R. No.
1 3191, November 25, 2003) hence, the dictum that "taxes
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are the lifeblood of the government." For this reason, the
right of taxation cannot easily be surrendered, statutes
granting tax exemptions are considered as a derogation of
the sovereign authority. (CIR v. Fortur Tol cco
Corporation, G.R. s. 167274-75, July 21, 2008) Since tax
refunds are regarded as tax exemptions therefore, these
are to be construed strictissimi juris against the person or
entity claiming the exemption. (Philippine Phosphate
Fertilizer Corpora >»n vs. Commissioner of internal
Revenue G.R 141973, June 28, 2005)

13. In an action for refund, the burden of proof is
on the taxpayer who claims the exemption and he must
justify his claim by the clearest grant under the
Constitutional or statutory law and cannot be permitted
by vague implications (BPI Leasing Corporation vs.
1 anorable Court of Appeals, G.R 127624, November 18,
2003) The taxpayer is charged with the heavy burden of
proving that he has complied with and satisfied all the
statutory and administrative requirements to be entitled
to the tax refund. (Commissioner of Internal Revenue

vs. Eastern Telecor nui " :ations Philippines, Inc. G.R.
163835 July 7, 2010)

14. Following the premise above-mentioned,
petitioner has the burden of proving that the right to such
tax refund indubitably exists and well-founded doubt is
fatal to the claim.”

On April 2, 2012, the parties filed their Joint Stipulation of Facts
and Issues (“JSPI”),” which was approved by the Court on April 30,
2012 when it promulgated a Resolution® to this effect.

On January 21, 2013, petitioner filed its Formal Offer of
Evidence,® which was resolved by the Court on March 22, 2013.10

On April 10, 2013, petitioner filed a Motion for Reconsideration
over the Resolution promulgated on March 22, 2013, which was
resolved on June 3, 2013.12 '

(

71d., pp. 66-69.

81d., pp. 85-89.

°Id., pp. 210-233, with attachments.
4, pp. 731-732.

1 1d., pp. 750-762, with attachments.
2]d., pp. 820-822.



DECISION
CTA CASE NO. 8402
Page 5 0f 19

On July 15, 2013, in open court, respondent manifested that she
will no longer present any evidence, thus the parties were given a
period of thirty (30) days to file their respective Memoranda.?3

On August 13, 2013, respondent filed a Motion for Extension of
Time to File Memorandum, while petitioner filed its own Motion
for Extension of Time to File Memorandum!?> the following day. The
Court issued a Resolution on August 16, 2013, allowing responde¢ t
until September 13, 2013 to file her Memorandum.’® On the other
hand, the Court also issued a Resolution allowing petitioner 1
extension until September 3, 2013 to file its Memorandum.!”

On September 3, 2013, petitioner filed its Memorandum,® while
respondent filed her Memorandum on September 13, 2013.1° Thus on
September 18, 2013, the Court promulgated a Resolution? submitting
the case for Decision.

Hence, this Decision.
The Issues

Based on the Memoranda?! filed by the parties, the sole issue »
be resolved in the present case is as follows:

“WHETHER OR NOT PETITIONER IS ENTITLED
TO THE CLAIM FOR REFUND OF OR ISSUANCE OF
TCC FOR EXCESS OR UNUTILIZED INPUT VAT IN
THE AMOUNT OF PHP34,107,284.30 FOR THE 4t
QUARTER OF CY2009.” %

B 1a, p. 823,
Y 1d, pp. 824-827.
14, pp. 829-831.
%14, p. 833,

Y 1d, p. 854,
8 1d., pp. 834-852.
19 1d,, pp. 853-879.
2d, p. 882.
2 Id, pp. 834-879.
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The Ruling of the Court
The Court finds partial merit in the Petition for Review.

Petitioner’s claim for refund of excess or unutilized input VAT
finds legal support in Section 108(B)(2), in relation to Sections 110(B)
and 112(A) of the 1997 NIRC, as amended, which state:

“SEC. 108. Value-added Tax on Sale of Services and
Use or Lease of Properties. —

XXX XXX XXX

(B) Transactions Subject to Zero Percent (0%) Rate
The following services performed in the Philippines by

VAT-registered persons shall be subject to zero percent
(0%) rate:

(1) Processing, manufacturing or repacking
goods for other persons doing business outside the
Philippines which goods are subsequently exported,
where the services are paid for in acceptable foreign
currency and accounted for in accordance with the rules
and regulations of the Bangko Sentral ng Pilipinas (BSP);

(2) Services other than those mentioned in the
preceding paragraph rendered to a person engaged in
business conducted outside the Philippines or to a
nonresident person not engaged in business who is
outside the Philippines when the services are performed,
the consideration for which is paid for in acceptable
foreign currency and accounted for in accordance with
the rules and regulations of the Bangko Sentral ng
Pilipinas (BSP),”

XXX XXX XXX
SEC. 110. Tax Credits. -

(B) Excess Output or Input Tax.- If at the end of any
taxable quarter the output tax exceeds the input tax, the
excess shall be paid by the VAT-registered person. If the
input tax exceeds the output tax, the excess shall be /
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carried over to the succeeding quarter or quarters:
Provided, however, that any input tax attributable to zero-
rated sales by a VAT-registered person may at his option
be refunded or credited against other internal revenue
taxes, subject to the provisions of Section 112.

XXX XXX XXX
SEC. 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-rated or Effectively Zero-rated Sales. — Any
VAT-registered person, whose sales are zero-rated or
effectively zero-rated may, within two (2) years after the
close of the taxable quarter when the sales were made,
apply for the issuance of a tax credit certificate or refund
of creditable input tax due or paid attributable to such
sales, except transitional input tax, to the extent that such
input tax has not been applied against output tax:
Provided, however, That in the case of zero-rated sales
under Section 106(A)(2)(a)(1), (2) and (b) and Section
108(B)(1) and (2), the acceptable foreign currency
exchange proceeds thereof had been duly accounted for
in accordance with the rules and regulations of the
Bangko Sentral ng Pilipinas (BSP): Provided further, That
where the taxpayer is engaged in zero-rated or effectively
zero-rated sale and also in taxable or exempt sale of
goods or properties or services, and the amount of
creditable input tax due or paid cannot be directly and
entirely attributed to any one of the transactions, it shall
be allocated proportionately on the basis of volume of
sales: Provided, finally, That for a person making sales that
are zero-rated under Section 108(B)(6), the input taxes
shall be allocated ratably between his zero-rated and non
zero-rated sales.”

In the case of Commissioner of Internal Revenue v. Burmeister and
Wain Scandinavian Contractor Mindanao, Inc.,2 the Supreme Court
held that in order for the supply of services to be VAT zero-rated
under Section 108(B)(2) of the 1997 NIRC (then Section 102(b)(2) of the
NIRC of 1977, as amended), the following requisites must be met: %

2 G.R. N0.153205, January 22, 2007, 515 SCRA 124.
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1) the services by a VAT registered person must be other
than processing, manufacturing or repacking of goods;

2) payment for such services must be in acceptable
foreign currency accounted for in accordance with the
BSP rules and regulations; and

3) the recipient of such services is doing business outside
the Philippines.

Corollary to the second requisite, Sections 113(A)(2), (B)( ),
(2)(c) and (3) of the 1997 NIRC, as implemented by Sections 4.113-
1(A)(2), B(1) and (2)(c) of Revenue Regulations (RR) No. 16-05
provides that a VAT taxpayer, like petitioner, shall for every lease of
goods or properties and for every sale, barter or exchange of services,
issue a VAT official receipt which must contain the following
information:

"SEC. 113. Invoicing and Accounting Requirements for
VAT-Registered Persons. —

(A) Invoicing Requirements. — A VAT-registered
person shall issue:

XXX XXX XXX

(2) A VAT official receipt for every lease of goods
or properties, and for every sale, barter or exchange of
services.

(B) Information Contained in the VAT Invoice or VAT
Official Receipt. — The following information shall be
indicated in the VAT invoice or VAT official receipt:

(1) A statement that the seller is a VAT-
registered person, followed by his Taxpayer's
Identification Number (TIN);

(2) The total amount which the purchaser
pays or is obligated to pay to the seller with the
indication that such amount includes the value-
added tax: Provided, That: /
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XXX XXX XXX

(c) If the sale is subject to zero percent
(0%) value-added tax, the term 'zero-rated
sale' shall be written or printed prominently
on the invoice or receipt;

(3) The date of transaction, quantity, unit cost
and description of the goods or properties or nature
of the service; and xxx

SEC. 4.113-1. Invoicing Requirements. —
(A) A VAT-registered person shall issue:
XXX XXX XXX

(2) A VAT o cial receipt for every lease of goods
or properties, and for every sale, barter or exchange of
services.

Only VAT-registered persons are required to print
their T  followed by the word "VAT" in their invoice
or official receipts. Said documents shall be considered
as a “VAT Invoice” or VAT official receipt. All purchases
covered by invoices/receipts other than VAT
Invoice/ VAT Official Receipt shall not give rise to any
input tax.

VAT invoice/official receipt shall be prepared at
least in duplicate, the original to be given to the buyer
and the duplicate to be retained by the seller as part of his
accounting records.

(B) Information contained in VAT invoice or VAT
official receipt. — The following information shall be
indicated in VAT invoice or VAT official receipt:

(1) A statement that the seller is a VAT-registered
person, followed by his TIN;

(2) The total amount which the purchaser pays or is
obligated to pay to the seller with the indication that such
amount includes the VAT; Provided, That: /
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XXX XXX XXX

(c) If the sale is subject to zero percent (0%) VAT,
the term ‘zero-rated sale’ shall be written or printed
prominently on the invoice or receipt” (Emphasis supplied)

Pursuant to the foregoing provisions, the foreign currency
remittances referred to under Section 108(B)(2) of the 1997 NIRC,
must likewise be supported by VAT zero-rated official receipts.

Records show that petitioner satisfactorily complied with the
requisites for VAT zero-rating of sales of services.

Petitioner is duly registered with the BIR as a VAT taxpayer?
and the services it performs in the Philippines, through its regional
operating headquarters (ROHQ), such as accounting, valuation and
information systems maintenance and development services?* are not
the same category as “processing, manufacturing or repacking of
goods.”

For services rendered for the fourth quarter of taxable year
2009, petitioner received foreign currency payments which were
accounted for in accordance with the Bangko Sentral ng Pilipinas
(“BSP”) rules and regulations, as evidenced by sales invoices and
official receipts issued by petitioner to its alleged non-reside t
foreign clients, various inward remittance advices and bank
statements.?

For the said taxable quarter, petitioner rendered services to the
following entities,? as enumerated:

Deutsche Bank Aktiengesellschaft, Inlandsbank
Deutsche Bank Aktiengesellschaft, Filiale Amsterdam
Deutsche Bank Aktiengesellschaft, Filiale Riad
Deutsche Bank Aktiengesellschaft, Filiale Zurich
Deutsche Bank Aktiengesellschaft, Filiale Wien

Ol @O

2 Records, JSFI, Admitted Facts, par. 3, Docket, p. 64; Exhibit “B.”
2 Exhibit “M-1306", Notes to the Financial Statements, No 1, Reporting Entity.

2 Exhibits “M-1" to “M-81.”
% Exhibit “J,” A22, Docket Vol. 1 pp. 679 to 680; Petitioner’s Memorandum, Docket Vol. 2, pp. 843 to 844.
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6.  Deutsche Bank Aktiengesellschaft, Asia Pacific Head
Office

7.  Deutsche Bank Aktiengesellschaft, Filiale Singapur

8. Deutsche Bank Aktiengese ;chaft, Filiale Bangkok

9.  Deutsche Bank Aktiengesellschaft, Filiale Mumbai

10. Deutsche Bank Aktiengesellschaft, Filiale Hongkong

11. Deutsche Bank Aktiengesellschaft, Filiale Jakarta

12.  Deutsche Bank Aktiengesellschaft, Filiale Karachi

13.  Deutsche Bank Aktiengesellschaft, Filiale Ho-Chi-Minh-
Stadt

14. Deutsche Bank Aktiengesellschaft, Filiale Seoul

15. Deutsche Asset Management (Asia) Limited

16. Deutsche Bank Aktiengesellschaft, Filiale New York

17.  Deutsche Bank Aktiengesellschaft, Filiale London

18.  Deutsche Bank Aktiengesellschaft, Filiale Tokyo

19. Deutsche Bank Luxembourg S.A.

20. Deutsche Securities Inc.

21. Deutsche Bank (Suisse) SA

22.  Deutsche Bank Societa per Azioni (SPA)

23.  Deutsche Bank (China) Co. Ltd., Beijing Branch

24.  Deutsche Bank (China) Co. Ltd., Shanghai Branch

25. DWS Holding & Service GmbH

26. Deutsche Bank Aktiengesellschaft, Reprasentanz Kiew

27.  Deutsche Bank Real Estate (Japan) Y.K.

28.  Deutsche Bank Securities Inc.

29. PT. Deutsche Securities Indonesia

30. Deutsche Group Services Pty Limited

31. Deutsche Bank PBC Spolka Akcyjna

32.  Deutsche Securities Korea Co.

33. DB Services New Jersey, Inc.

34. DB Finance Inc.

35. DB Trust Company Limited Japan

36. DB International (Asia) Limited

37.  Rud, Blass & Cie AG Bankgeschaft

38. Global Markets Centre Private Limited

39. DB Consortium S. Cons. a.r.l. in liquidazione

The foregoing entities are all non-resident foreign corporations
doing business outside the Philippines, as evidenced by the
following:

(1) SEC Certifications of Non-Registration of Company;?”

27 Exhibits “F-1” to “F-24;" “F26” to “F-40.”
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Valid Zero-Rated Sales/Receints Php 1,600,237.233.09
Divided by Total Reported Zero-Rated

Sales/Receipt 1.782 873 .522.27
Multiply by Valid Excess ITnnut VAL 17.669.156 56
Exc s Input » to the Valid |
2o ated Sales/T s Php  15.859.091.24 |

Although the claimed input VAT was carried over by petitioner
in the succeeding Quarterly VAT Returns,® the same remained
unutilized until it was deducted®® from petitioner’s total available
input tax in the 3rd quarter of taxable year 2011. Consequently, the
subject claim no longer formed part of the excess input VAT of
Php249,773,658.54% as of the 3rd quarter of taxable year 2011 which
was carried over/applied to the succeeding 4th quarter of taxable
year 2011.35

As to the timeliness of the petitioner’s administrative claim,
pursuant to the provision of Section 112(A) of the 1997 NIRC, a
taxpayer must file an application for refund or tax credit of
unutilized or excess creditable input VAT attributable to its zero-
rated sales within two (2) years after the close of the taxable quarter
when the sales were made.

In the instant petition, the subject of the claim for refund or
issuance of a tax credit certificate is petitioner’s unutilized creditat
input VAT attributable to its zero-rated sales for the 4th quarter of
taxable year 2009. Hence, counting from December 31, 2009, the close
of the 4th quarter of taxable year 2009, petitioner had until December
31, 2011 within which to file its administrative claim with
respondent. Therefore, petitioner seasonably filed its administrative
claim for the period covering 4th quarter of taxable year 2009 when it
filed on August 3, 2011.3¢

As for petitioner's judicial claim, the pertinent provision is
Section 112(C) of the 1997 NIRC, which reads as follows:

“SEC. 112. Refunds or Tax Credits of Input Tax.-

32 Exhibits “D-1" to “D-8.”

3 Line 23D of Exhibit “D-8.”
M Line 29 of Exhibit “D-8."
% Line 20E, Exhibit “D-9.”

3% Exhibits “E” and “E-1.”
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(C) Period within which Refund or Tax Credit of Input
Taxes shall be Made. — In proper cases, the Commissioner
shall grant a refund or issue the tax credit certificate for
creditab- input xes within or I ndred twenty ("7))
days from the date of submission of complete documents
in support of the application filed in accordance with
Subsections (A) hereof.

In case of full or partial denial of the claim for tax
refund or tax credit, or the failure on the part of the
Commissioner to act on the application within the period
prescribed above, the tax payer affected may, within
thirty (30) days from the receipt of the decision denying
the claim or after the expiration of the one hundred
twenty day-period, appeal the decision or the unacted
claim with the Court of Tax Appeals.”

Based on the foregoing, the 120-day period ended on December
1, 2011 reckoned from August 3, 2011, the date when petitioner file
its administrative claim and presumably submitted its complete
documents in support of its application for refund. Counting
therefrom, petitioner may appeal its claim for refund to the Court of
Tax Appeals within 30 days or until December 31, 2011. Thus, the
present Petition for Review filed on December 28, 2011 is also well
within the period prescribed by law.

' HEREFORE, in view of the foregoing, the Petition for Review
by petitioner Deutsche Knowledge Services, Pte Ltd. is hereby
P TI _LY GRANTED. Accordingly, respondent is hereby
ORDI :D to refund to petitioner or issue a tax credit certificate in
its favor the amount of Php15,859,091.24 representing the latter’s
unutilized input VAT attributable to its zero-rated sales for the fourth
quarter of taxable year 2009.

SO OF " ERED.

LOVE AUTISTA
Assovyiate Justice
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/ /Aséociate Justice Associate Justice

[TESTATION

I attest that the conclusions in the above Decision were reached
in consultation before the case was assigned to the writer of the
opinion of the Court’s Division

LOVELL
Associate Justice
Chafrperson

CERTIFICATION

Pursuant to Section 13 of Article VIII of the Constitution, it ;
hereby certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the writer of
the opinion of the Court’s Division.

Presiding Justice



