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DECISION

vy, J.:

This is a Petition for Review filed by petitioner Toyota Manila
Bay Corporation on February 4, 2011, praying that the assessment
against petitioner for the alleged deficiency income tax, value added
tax (VAT), documentary stamp tax (DST), and compromise penalty in
the total amount of ONE HUNDRED FIFTY TWO MILLION EIGHT
HUNDRED NINETY THOUSAND ON~ HUNDRED NINETY THREE
PESOS AND SEVENTY SIX CENTAVOS (R 152,890,193.76) be
declared void and without merit; and that respondent Commissioner
of Internal Revenue be ordered to cancel the Formal Assessment
Notice and Assessment Notices, as well as the Warrant of Distraint
and Levy dated January 6, 2011.

THE FACTS

Petitioner Toyota Manila Bay Corporation is a domesticr'“
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corporation duly registered with the Securities and Exchange
Commission.”

Respondent is the duly appointed Commissioner of Internal
Revenue, empowered under the National Internal Revenue Code
(NIRC) to authorize the examination of any taxpayer and the
assessment of the correct amount of tax as well as to decide disputed
assessments arising under said law and other laws administered by
the Bureau of Internal Revenue (“BIR”). She holds office at the 5
FIoog, BIR National Office Building, Agham Road, Diliman, Quezon
City.

Pursuant to Letter of Authority (LOA) No. 00045339 dated
August 3, 2005, a tax investigation was conducted by representatives
of the respondent Commissioner on the petitioner for the taxable year
2004.°> Marita G. Posada, petitioner’s accounting staff, received the
said LOA.*

On December 21, 2005, petitioner | nitted to respondent the
total amount of 1,272,078.63, representing payment for basic
deficiency taxes, interests and compromise penalties, relative to the
audit of petitioner’s internal revenue taxes for taxable year 2004
under the said LOA. The said amount is broken down as follows:®

Amount (including

Tax Type/Description interests and penalties)
Non-filing of 1604-E R 1,000.00 °
Non-filing of 1604-CF 1,000.00 ’
Non-filing of quarterly purchases diskette 25,000.00 °
Non-filing of Inventory List 2,000.00 °
Withholding Tax on Compensation 77,386.14 '°
Expanded Withholding Tax 89,881.16 "
Income Tax 111,730.40 ?
VAT 992,790.93 "

Total R 1,272,078.63

'Par. 1, Joint Stipulation of Facts and Issues (JSFI), Docket, p. 164. ((\
2 Par. 2, JSFI, Docket, pp. 164 to 165.

3 Par. 3, JSFI, Docket, p. 165.

4 Par. 1, Addendum Joint Stipulation of Facts (AJSF), Docket, p. 490.

3 Par. 2, Supplemental Joint Stipulation of Facts (SJSF), Docket, p. 476.
6 BIR Records, pp. 88 to 8§9.

7 BIR Records, pp. 90 and 93.

¥ BIR Records, pp. 91 and 104.

? BIR Records, pp. 105 to 106.

" BIR Records, pp. 107 to 108.

' BIR Records, pp. 109 to 110.

12 BIR Records, pp. 111 to 112.

13 BIR Records, pp. 113 to 114,
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Subsequently, Marita Posada received a Letter Notice (LN No.
051-AS-04-00-00050) dated June 30, 2006. Attached to the said
l ‘ter Notic- ~ .lled from the BIR Records, are "~ ‘ails of
Taxpayer's Supplier's Records for LN No. 051-AS-04-00-000507,
consisting of eight (8) pages, showing the list of various names of
petitioner’s suppliers and the alleged amounts of sales made to
petitioner amounting to a total of B 1,996,120,840.85."

On February 8, 2007, Michael Manalo, petitioner’s accounting
staff, received a copy of the Notice for Informal Conference. Attached
to the said Notice are documents entitled “Computation Sheet Under
Third Party Information Program Covered by a Letter Notice Pursuant
to RMO 30-2003” consisting of four (4) pages.’

Thereafter, respondent issued a Revised Post Reporting Notice
to petitioner which was received by Grace Espiritu, petitioner’s
executive secretary (or one of the secretaries employed by
petitioner)'®, on June 27, 2007."

On October 3, 2007, petitioner, through Grace Espiritu,
received a Preliminary Assessment Notice (PAN) issued by
respondent.’®

On October 24, 2007, petitioner was issued a Formal
Assessment Notice (FAN) with Details of Discrepancies, which was
received by Grace Espiritu on November 7, 2007, assessing
petitioner for deficiency income tax, VAT, and DST, including
surcharge and interests, computed as follows:*°

INCOME TAY;
Net income per return R 7,870,107.00
Add: Undeclared Disbursement treated as undeclared

income 206,260,123.85

Taxable income R 214,130,230.85

Tax Due P  68,521,673.87
Less: Tax paid

Prior year excess credits R 5,733,429.00

Add: Creditable withholding tax 4,391,524.00

Total R 10,124,953.00

' Par. 2, AJSF, Docket, p. 490.
' Par. 3, AJSF, Docket, p. 490.
'S Par. 9, JSFI, Docket, p. 172.
' Par. 4, AJSF, Docket, p. 490.
18 par. 5, AJSF, Docket, p. 490.
' Par. 6, AJSF, Docket, pp. 490 to 491.
20 par. 3, JSFI, Docket, pp. 165 to 166.
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Less: Amount forwarded to

succeeding year 7,537,566.00 2,587,387.00

Deficiency tax R 65,934,286.87
Add: Interest (4.16.05to 11.29.C., . 24 R1N OR4 56
Tc* ' amount due ™ 1UU,545,2/143
VALUE ADDED TAX:
Taxable sales per VAT Returns R 1,764,332,057.00
Add: Undeclared Income R 206,260,123.85

Other income not subjected to

VAT 6,666,859.00 212,926,982.85
Adjusted taxable sales R 1,977,259,039.85
Output tax due R 197,725,903.99
Less: Input tax 176,433,205.70
Basic deficiency tax R 21,292,698.29
Add: Interest (1.26.05 to 11.29.07) 12,110,586.75
Total amount due R  33,403,285.04
DOCUMENTARY STAMP TAX:
Tax Due R 3,140,000.00
Add: Surcharge 785,000.00

Interest 1,820,339.73
Tax due R 5,745,339.73

The Details of Discrepancies in the FAN show that the alleged
discrepancy of B 206,260,123.85 was computed as follows:

Schedule 1:

Per Summary List of Sales submitted by Suppliers R 1,996,120,840.85
Less: Purchases Declared per VAT Returns 1,789,860,717.00
Undeclared Sales R 206,260,123.85

The P 206,260,123.85, which was the difference between the
summary list of sales allegedly submitted by suppliers and the
purchases declared per VAT Returns of petitioner, was treated as a
undeclared sales and alleged income tax and VAT were imposed on
the said amount.”’

Another item of deficiency VAT arose from respondent’s
allegations that the other income classified as “Ancillary Income” and
“Miscellaneous Income” in the amounts of P 4,305,629.00 and
R 2,361,230.00, respectively, were not included as part of the gross
sales/receipts that was subjected to VAT per petitioner’'s VAT Returns.
Hence, the said items are being subjected by respondent to VAT,
pursuant to Sections 105 and 105 of the NIRC, to wit; % M

2! Par. 11, AJSF, Docket, p. 491.
22 Par. 12, AJSE, Docket, p. 491.
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§nhnt~ln|q 2:

Other Income

Ancillary income R 4,305,629.00
Miscellaneous income 2,631,230.00
Total Other Income R 6,666,859.00

Moreover, the deficiency DST arose from respondent’s
allegation that the Notes Payable in the amount of B 628,000,000.00
booked and reflected in the Balance Sheet was not subjected to DST
under the provisions of Section 180 of the NIRC. Thus, respondent
subjected the said amount to DST in the total amount of
R 3,140,000.00, to wit:**

Schedila 3
Notes Payable R 628,000,000.00
Tax Due (R 1.00 for every R 200) R 3,140,000.00

On November 23, 2007, petitioner filed a letter with the
Assessment Division of Revenue Region No. 08, requesting for a
reinvestigation of its alleged tax liabilities for taxable year 2004.%*

In a letter dated November 27, 2007, the OIC-Regional Director
of Revenue Region No. 08, Ma. Nieva A. Guerrero, informed
petitioner that it is given the opportunity to submit a valid letter of
protest to contain certain data in accordance with Revenue
Regul2a5tions (RR) Nos. 12-85 and 12-99, on or before December 3,
2007.

On December 3, 2007, petitioner filed a letter to the
Assessment Division of Revenue Region No. 08, requesting for an
extension of thirty (30) days to submit the data requested by the BIR
in its letter dated November 27, 2007.%°

Subsequently, the Assessment Division of Revenue Region No.
08 issued the letter dated December 6, 2007, granting the afore-
stated request for extension. Petitioner was given until January 4,
2008 to submit the data mentioned in the BIR’s letter dated
November 27, 2007 %" ﬁ’(

2 Par. 13, AJSFE, Docket, pp. 491 to 492.
2* Exhibit “I-3”, Docket, p. 371.
25 Exhbit “I-4”, Docket, p. 372.
26 Exhibit “I-2”, Docket, p. 370.
27 Exhibit “I-5”, Docket, p. 373.
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On January 4, 2008, petitioner filed a letter dated January 4,
2008 to the Assessment D|V|S|on of Revenue Region No. 08,
| atie~i 1 jque “for v v 228

On February 1, 2008, petitioner filed a letter dated February 1,
2008 to the Assessment Division of Revenue Region No. 08, stating
facts allegedly relevant to the BIR’s investigation and reiterating its
request for reinvestigation.?®

In a letter dated March 7, 2008, respondent informed petitioner
that the entire docket together with the letter protest will be forwarded
to the Revenue District Officer of Revenue District Office (RDO) No.
51 — Pasay City for further evaluation and necessary action.*

A Tax Verification Notice (TVN) with serial humber 00051489
was issued to petitioner stating that a reinvestigation for the year
2004 will be conducted by Revenue Officer Cecilia S. Tan.*
Petitioner received the TVN on May 26, 2008.%

On July 16, 2008, respondent issued a Final Decision on
Disputed Assessment (FDDA) with details of discrepancies.®®
Allegedly, petitioner did not receive a copy of the FDDA and the
details of discrepancies.>

On March 11, 2009, as a result of the reinvestigation, petitioner
paid the amount of PR 240,914.23, representing payment for
deficiency VAT, including interest and compromise penalties, for
taxable year 2004.%° On the same date, a Memorandum was issued
by the RDO No. 51 to Revenue Region No. 08,% informing the latter
that the protest letter filed by petitioner is meritorious. Revenue
District Officer Ricardo Espiritu then recommended that an Authority
to Cancel Assessment (ATCA) be ap roved The ATCA was signed
by Revenue District Ofﬂcer Espiritu,®” but was not signed by then

28 Exhibit “I-17, Docket, p. 369.

2% Exhibit “I””, Docket, pp. 367 to 368.

3% par. 4, JSFI, Docket, p. 166.

3V Par. 5, JSFI, Docket, p. 166.

32 Par. 7, AJSF, Docket, p. 491.

33 Exhibits “K” and “K-17, Docket, pp. 376 to 379.

3% Exhibit “Z” (Q78 and A78), Docket, pp. 419 to 436 (at p. 430).

35 Par, 13, JSFI, Docket, p. 172; and Par. 3, SISF, Docket, p. 477.

3® This Memorandum was not signed by the Chief, Assessment Division and the Regional
Director (Par. 16, JSFI, Docket, p. 173.)

37 Par. 14, JSFIL, Docket, pp. 172 to 173; Par. 11, AISF, Docket, p. 491.
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Commissioner, Sixto S. Esquivias, V.

On January 6, 2011, petitioner received the Warrant of Distraint
and/or Levy (WDL) No. 2011-001 dated January 6, 2011, for the
sum of P 152,890,193.76, representing petitioner’s alleged deficiency
income tax, VAT, DST and compromise penalty.*

On February 4, 2011, petitioner filed the instant Petition for
Review with Motion for Suspension of Collection of Tax.

In the Resolution dated February 25, 2011,*" the Court granted
petitioner’s motion for suspension of collection of tax, subject to the
depositing by petitioner of the amount indicated in the WDL, /.e., the
amount of B 152,890,193.76 or the posting of a bond in the amount of
R 229,335,290.64. On March 9, 2011, petitioner posted the required
surety bond.** Subsequently, on April 20, 2011, the Court issued a
resolution enjoining respondent from enforcing the subject WDL.*

On April 5, 2011, respondent filed her Answer** raising therein,
the following special and affirmative defenses, to wit:

“SPECIAL AND AFFIRMATIVE DEFENSES

5. The assessments in question were made and
issued in accordance with law, rules and regulations;

6. Under Section 228 of the Tax Code of 1997, as
implemented by Revenue Regulations No. 12-99,
assessment notice may be protested administratively by
filing a request of reconsideration or reinvestigation, in
such form and manner as may be prescribed by
implementing rules and regulations, within thirty (30) days
from receipt of the assessment, otherwise the
assessment shall become final, executory and
demandable.

7. The petitioner failed to file a valid protest within
thirty (30) days from receipt of the assessments, thus, the

N

38 Par. 15, JSFI, Docket, p. 173.

3% Par. 9, AJSF, Docket, p. 491.

40 par, 6, JSFI, Docket, pp. 166 to 167.
I Docket, pp. 61 to 63.

2 Docket, pp. 64 to 89.

* Docket, pp. 129 to 130.

* Docket, pp. 121 to 126.
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assessments have long become final, executory and
demandable.

8. Petitioner's letter dated November 19, 2007
requesting for re-investigation of its 2004 tax liabilities
cannot be considered as one disputing the assessments
because petitioner failed to substantiate their claim that
the deficiency assessments are contrary to law. First,
petitioner did not actually contest the assessments
because it failed to state in its November 19, 2007 letter
the facts, the applicable law, rules and regulations, or
jurisprudence on which its protest is based. Second,
petitioner in the same letter avers that it will
submit/present documents to refute some of the
assessments but it failed to submit the same nonetheless.
Petitioner should have submitted relevant documents in
support of its protest, pursuant to Section 6(b) of Revenue
Regulations No. 12-85. Since petitioner did not submit
documents in support of its protest, the assessment
against it for taxable year 2004 had also become final,
executory and demandable, pursuant to Section 3.1.5 of
Revenue Regulations No. 12-99, which provides: ‘The
taxpayer shall submit the required documents in support
of his protest within sixty (60) days from date of filing of
his letter of protest, otherwise, the assessment shall
become final, executory and demandable’, and Section
228 of the NIRC of 1997, as amended, which provides:
‘Within sixty (60) days from filing of the protest, all
relevant supporting documents shall have been
submitted; otherwise the assessment shall become final'.
Hence, petitioner's letter dated November 19, 2007
requesting for a re-investigation of the assessments is
nothing but a mere scrap of paper without any legal effect.
And as.a mere scrap of paper, it is as if no protest was
ever filed. Therefore, the assessment has become final,
executory and demandable.

9. Assuming without admitting that there was a valid
protest filed by herein petitioner, nevertheless, the subject
assessments had already become final, executory and
demandable for failure of the petitioner to appeal to this
Honorable Court or to the CIR within thirty (30) days from
receipt of the final decision.

10. The subsequent proceedings that led to the re-
opening/reinvestigation of the case and the preparation of
Authority to Cancel Assessment (ATCA) by the then

i
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Revenue District Officer of RDO No. 51, Pasay City after
the assessments had already become final, executory
and demandable, produced no legal ef*" =t, t 'ng contrary
to law and jurisprudence.

11. In Hilado vs. Collector of Internal Revenue, et
al., 100 PHIL. 228, the Supreme Court ruled that an
administrative officer, such as the BIR Commissioner,
may revoke, repeal or abrogate the acts or previous
rulings of his predecessor in office. The construction of a
statute by those administering it is not binding on their
successors if, thereafter, the latter becomes satisfied that
a different construction should be given effect (Philippine
National Oil Company vs. Court of Appeals, 457 SCRA
102).

12. Section 11 of Republic Act (RA) No. 1125, as
amended by RA No. 9282 gives the Honorable Court the
authority to order the suspension of tax collection when in
its view, such collection would work to the serious
prejudice of either the taxpayer or the Government. This
ancillary remedy is available ONLY when there is a
pending appeal over which the Court of Tax Appeals has
JURISDICTION (Commissioner of Customs vs.
Alikpala, 36 SCRA 208).

The Honorable Court has exclusive appellate
jurisdiction over petition for review filed by taxpayers
questioning —“‘decisions of the Commissioner of Internal
Revenue in cases involving disputed assessments”,
among others. The taxpayer may appeal this decision
with the Honorable Court within thirty (30) days from date
of receipt hereof, otherwise the said deficiency internal
revenue taxes shall become final, executory and
demandable.

Appeal is a statutory privlege and must be
exercised in the manner provided by law. Therefore,
perfection of an appeal in the manner and within the
period prescribed by law is not only mandatory, but
jurisdictional, and non-compliance is fatal, having the
effect of rendering judgment final and executory
(Cabellan vs. Court of Appeals, 304 SCRA 119). Not
only that, late appeals deprive the appellate court
jurisdiction to alter the final judgment, much less entertain
the appeal (Pedrosa v. Hill, 257 SCRA 373). {!‘
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Stated differently, the right to appeal a decision of
the Commissioner of Internal Revenue to the Court of Tax
Appeals is m 'y a ‘atutory 1 medy, r i ‘ess tt -
requirement that it must brought within 30 days is
jurisdictional. If a statutory remedy provides as a
condition precedent that the action to enforce it must be
commenced within a prescribed time, such requirement is
jurisdictional. In fine, the failure to comply with the 30-day
statutory period would bar the appeal and deprive the
Court of Tax Appeals of its jurisdiction to entertain and
determine the correctness of the assessment (Rizal
Commercial Banking Corporation vs. Commissioner
of Internal Revenue, 491 SCRA 213).

Thus, inasmuch as the Court of Tax Appeals|]
authority to suspend the collection of taxes is merely an
ancillary remedy which is available only when there is a
pending appeal over which tt  Court of Tax Appeals has
jurisdiction, it logically follows that the Tax Court has no
jurisdiction to issue an injunction restraining tt  collection
of taxes after it had ruled that the deficiency tax
assessment ceases to be a disputed assessment; that the
same having become final, executory and demandable,
by operation of law the correctness of the same can no
longer be disturbed; and that the same is already
enforceable and collectible. In short, [i]f the Tax Court
has no jurisdiction over the petition for review lodged
before them, it is likewise divested of any authority to
issue an Order suspending the collection of the taxes long
overdue from the taxpayer.

13. The Assessment Notice dated October 24, 2007
clearly shows compliance with the requirements under
Section 228 of the NIRC as implemented by Revenue
Regulations No. 12-99. Petitioner was duly informed of
the facts, applicable law, rules and regulations on which
the assessment was based.

14. Section 5 of the NIRC allows the BIR to access
from any person other than the person whose internal
revenue tax liability is subject to audit or investigation all
relevant or material records and data, and the BIR can
accept documents which cannot be admitted in a judicial
proceedings where the Rules of Court are strictly
observed. (Commissioner of Internal Revenue vs.
Hantex Trading Co., Inc., G.R. No. 136975, March 31,
2005, 454 SCRA 301, 326). To require the consent or

A
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conformity of the taxpayer as to the data gathered from
third party would defeat the intent of the law to help the
"R a¢ s and collect the correct amount of taxes.

15. All presumptions are in favor of the correctness
of the tax assessment (Interprovincial Autobus vs.
Collector Internal Revenue, 98 Phil. 290).”

After the pre-trial held on May 13, 2011, the parties filed their
Joint Stipulation of Facts and Issues on June 7, 2011,46 and their
Supplemental Joint Stipulation of Facts and Issues on June 10,
2011.*” In the Resolution dated June 13, 2011,*® the Court approved
the same, and terminated the pre-trial.

During trial, petitioner presented and formally offered its
testimonial and documentary evidence. The documentary evidence
of petitioner were admitted by the Court in the Resolution dated
September 13, 2012, except Exhibits “C-1”, “C-2", “F-1", “F-2", “F-3”,
“I-67, “P” and “T" due to petitioner’s failure to identify the same in
Court.** Nevertheless, on October 5, 2012, the parties jointly filed
their Supplemental Joint Stipulation of Facts dated October 4, 2012,
whereby respondent stipulated as to the existence and due execution
of said Exhibits.

On November 20, 2012, petitioner filed a Motion to Admit
Addendum to the Supplemental Joint Stipulation of Facts, attaching
therewith a copy of the said Addendum.®’ The Court granted the said
motion and resolved to admit the said Addendum in the Resolution
dated November 22, 2012.%2 In the same Resolution, the Court gave
respondent a period of fifteen (15) days from the date of the same
within which to file her Formal Offer of Evidence.

On December 13, 2012, respondent filed a Motion to Admit
(Formal Offer of Evidence), attaching therewith her Formal Offer of
Evidence.®® The Court granted said Motion to Admit in the Resolution

* CTA Docket, p. 147

* Docket, pp. 164 to 174.
7 Docket, pp. 180 to 184.
¢ Docket, pp. 187 to 188.
“ Docket, pp. 474 to 475.
0 Docket, pp. 476 to 477.
' Docket, pp. 486 to 493.
32 Docket, p. 497.

> Docket, pp. 498 to 504.

f
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dated January 10, 2013.>* Thereafter, on February 21, 2013, the
Court admitted Exhibits “1” to “18-a”, inclusive of sub-markings, as
respondent’s evidence, and directed the parties to file their respective
memorandum within thirty (30) days from notice.*®

On March 21, 2013, petitioner filed its Memorandum.?® On the
other hand, respondent filed, on April 1, 2013, a Motion for Extension
of Time to File Memorandum,®” which the Court granted, and gave
respondent until May 1, 2013 within which to file the same.*®
Respondent, however, failed to do so.

On May 3, 2013, respondent filed a Motion for Additional Time
to File Memorandum.®® Respondent was granted a non-extendible
period of fifteen (15) days from May 2, 2013 or until May 17, 2013,
within which to file her Memorandum.®® Nevertheless, respondent
still failed to file her memorandum within the given period. Thus, in
the Resolution dated June 21, 2013,%" the Court submitted the case
for decision, sans respondent’s Memorandum.

On July 3, 2013, respondent filed a Motion to Admit
(Respondent's Memorandum).® The said Motion was granted and
the attached signed Memorandum was admitted by the Court in the
Resolution dated September 12, 2013, in the paramount interest of
substantial justice.®® In the same Resolution, the Court set aside its
Resolution dated June 21, 2013, and submitted anew the instant
Petition for Review for decision as of September 12, 2013.

Hence, this Decision.
THE ISSUES

The parties jointly submitted the following stipulated issues for
the Court’s consideration, to wit:

¥ Docket, p. 509.

% Resolution dated February 21, 2013, Docket, p. 516.
3¢ Docket, pp. 517 to 546.

°7 Docket, pp. 548 to 549.

% Order dated April 16, 2013, Docket. p. 551.

* Docket, pp. 552 to 553.

60 Resolution dated May 14, 2013, Docket, p. 556.

1 Docket, p. 559.

62 Docket, pp. 560 to 578.

63 Docket, p. 589.
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“1. Whether or not the respondent Commissioner of
Internal Revenue or her duly authorized representative/s
observed ‘DUE PROCE™" in the conduct of the
assessment of petitioner and in the issuance of the
assessments for deficiency income tax, value added tax,
documentary stamp tax and compromise penalty for the
year 2004 as required by Section 228 of the National
Internal Revenue Code of 1997 and Revenue Regulations
No. 12-99 and other pertinent laws and regulations;

2. Whether or not the right to the respondent to assess
deficiency value added tax for the 1% to 3" quarter of the
year 2004 had already prescribed pursuant to Section
203 of the Tax Code of 1997;

3. Whether or not petitioner is liable for the alleged
deficiency income tax, value added tax, documentary
stamp tax and compromise penalty, which are the subject
of the Warrant of Distraint and/or Levy;

4. Whether or not issues 1 & 2 were raised in the
administrative level;

5. Whether or not petitioner filed a valid protest to the
Formal Assessment Notice.”*

Petitioner’s Arguments

It is the contention of petitioner that respondent Commissioner
of Internal Revenue, and/or her duly authorized representatives,
failed to observe the requirements of “‘“DUE PROCESS” in the
conduct of the assessment and in the issuance of the assessments
for deficiency income tax, VAT, DST and compromise penalty against
petitioner for taxable year 2004. Petitioner points out that a reference
to the assessment made by respondent would show that there are
clear violations of Section 228 of the NIRC and Section 3.1.4 of
Revenue Regulations (RR) No. 12-99.

Petitioner further argues that the assessment failed to correctly
state the facts and the law on which the assessment is made.
According to petitioner, it is at a loss as to why the difference

b4 Docket, p. 173.
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between the alleged sales declared by the suppliers of petitioner in
the Summary List of Sales and the amount of purchases declared by
petitioner in its VAT Returns amounting to P 716,260,123.85 -
equated as an undeclared income. Petitioner points out that
assuming the noted difference indeed exist, the deficiency in the
reported purchases versus the actual purchases could not be
equated as income, as this would defy the law of logic. Furthermore,
according to petitioner, the said Summary List of Sales is not
supported by sworn statements, and thus, the absence thereof
makes the assessment void.

Moreover, petitioner asserts that Grace Espiritu is employed as
its secretary; thus, her receipt of the FAN is not valid, making the
assessment void. In the same light, petitioner submits that the WDL
is not valid because it was not received by its president, managing
partner, general manager, corporate secretary, treasurer, or in-house
counsel.

Petitioner further submits that the right of respondent to assess
petitioner for the alleged deficiency VAT for the first, second, and
third quarters of taxable year 2004 had already prescribed at the time
the FAN was issued to petitioner on November 7, 2007, pursuant to
Section 203 of the NIRC of 1997. Thus, the deficiency VAT
assessment pertaining to these periods is without legal basis.

Finally, anent the deficiency DST assessment, petitioner
contends that respondent cannot simply make a sweeping statement
that the balance of the loans payable per balance sheet is subject to
DST and leave petitioner in the dark to determine which of the
transactions included in this balance is subject to DST or not, or
whether the DST is paid or not. According to petitioner, there being
no factual and legal bases stated in the FAN and its attachment, the
same should be treated as a void assessment.

Respondent’s Counter-arguments

Respondent contends that there was no valid protest filed by
petitioner as the letter dated November 19, 2007 cannot allegediy be
considered as a protest-letter under Section 3.1.5 of RR 12-99, which
requires that “(t)he taxpayer shall state the facts, the applicable law,
rules and regulations, or jurisprudence on which his protest is based,
otherwise, his protest shall be considered void, and without force and
effect”. Respondent adds that “(i)f the taxpayer fails to file a valid
protest against the formal letter of demand and assessment notice N’\
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within thirty (30) days from date of receipt thereof, the assessment
shall become final, executory and demandable.”

According to respondent, petitioner never contested lack of due
process, prescription and the validity of the assessments in the
administrative level. In fact, in the course of the investigation,
petitioner immediately made partial payments thereto.

Respondent also asserts that petitioner received (through
Grace Espiritu) the Assessment Notices of the BIR and in fact, it was
able to file various letters acknowledging receipt thereof, thus,
petitioner’'s belated protestation that Grace Espiritu is not authorized
to receive the same is a mere afterthought.

Lastly, respondent contends that the subsequent proceedings
that led to the re-opening/reinvestigation of the case after the
assessments had already become final, executory and demandable,
produced no legal effect, being contrary to law and jurisprudence.

THE COURT'’S RULING
We partially grant the instant Petition for Review.

The BIR observed due process in
the conduct and issuance of the
subject assessments.

Petitioner argues that respondent and/or her duly authorized
representative/s failed to observe the requirement of due process in
the conduct and issuance of the assessments.

We disagree.

Section 228 of the NIRC of 1997 provides as follows:

“SEC. 228. Protesting of Assessment— When the
Commissioner or his duly authorized representative finds
that proper taxes should be assessed, he shall first notify
the taxpayer of his findings: xxxx

XXX XXX XXX (y\
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The taxpayer shall be informed in writing of the
law and the facts on which the assessment is made;
otherw’™ the asse¢ sment shall be void.

”

XXX XXX XXX. (Emphasis  and
underscoring supplied)

In relation thereto, Section 3.1.4 of Revenue Regulations No.
12-99% pertinently reads as follows:

“SECTION 3. Due Process Requirement in the
Issuance of a Deficiency Tax Assessment.—

3.1 Mode of procedures in the issuance of a
deficiency tax assessment:

XXX XXX XXX

3.1.4 Formal Letter of Demand and Assessment
Notice.— The formal letter of demand and assessment
notice shall be issued by the Commissioner or his duly
authorized representative. The letter of demand calling
for payment of the taxpayer’s deficiency tax or taxes shall
state the facts, the law, rules and regulations, or
jurisprudence on which the assessment is based,
otherwise, the formal Iletter of demand and
assessment notice shall be void (see illustration in
ANNEX B hereof). xxx.” (Emphasis supplied)

It is clear from the foregoing provisions that the ‘=« ~er mt *
be informed in writing of the facts and the law upon which the
assessment is made.

In this case, petitioner was informed of the facts and the law on
which the subject assessments were made. For easy reference,
quoted herein are the Details of Discrepancies® issued by the BIR
addressed to petitioner, to wit:

‘DETAILS OF DISCREPANCIES

65 SUBJECT: Implementing the Provisions of the National Internal Revenue Code of
1997 Governing the Rules on Assessment of National Internal Revenue
Taxes, Civil Penalties and Interest and the Extra-Judicial Settlement of a
Taxpayer’s Criminal Violation of the Code Through Payment of a
Suggested Compromise Penalty.

66 Exhibit “H-17, Docket, pp. 363 to 364.
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INCOME TAX:

Undeclared disbursement treated as undeclared income,
P206,260,123.85 — Base(d) on the information gathered from third
party sources, your supplier have declared a total Sales of
Php1,996,120,840.85 from your Company, however, scrutiny of
your Returns disclosed that only the amount of
Php1,789,860,717.00 was declared per your tax returns, thus,
resulting to a discrepancy of Php206,260,123.85 which you have
continuously failed to support and justify despite several request
were made by the examiner in charge to reconcile the same. In the
case of Perez vs. CTA and CIR L-10507 dated May 30, 1958 where
the CTA held that unreflected sources of funds not accounted for in
the taxpayer’s tax returns led to the inference that part of his
income had not been reported. Therefore, the discrepancy found
thereof is hereto assessed under the provision of Section 32 of the
NIRC, as amended in relation to the above decided case.

Sr~hadule 1:
Fer Summary List of Sales submitted by
your suppliers P 1,996,120,840.85
Purchases Declared per VAT Returns 1,789,860,717.00
Undeclared sales P 206,260,123.85

Amount forwarded to succeeding year/qtr, P7,537,566.00 —
Since this amount was already forwarded to the succeeding year
and was claimed as ‘prior year’s excess tax credit’ on your 2004
ITR as provided under Section 76 of the Tax Code of 1997 as
amended, the same was not considered in the computation of your
deficiency taxes.

VALUE ADDED TAX:

Undeclared Income, P206,260,123.85 — As discussed above,
under income tax, the under declaration of sales as a result of
under declaration of your imported purchases is likewise subject to
VAT under Title 1V, Section 105, 106, and 108 of the NIRC, as
amended.

Section 105 of the NIRC states that * Any person who, in the course of
trade or business, sells, barters, exchanges, leases goods or properties,
renders services, and any person who imports goods shall be subject to
value added tax (VAT) imposed in sections 106 to 108 of this Code which
reads as follows;

Section 106. VAT on Sale of Goods or Properties

(A) Rate and Base of Tax — There shall be levied assessed and
collected on every sale, barter or exchange of goods or properties, a
value added tax equivalent to ten percent (10%) of the gross selling
price or gross value in money of the goods or properties sold,
bartered or exchanged, such as lax to be paid by the seller or
transferor.

Other income not subjected to VAT, P6,666,859.00 — Verification
disclosed that the other income classified as Ancillary Income andﬁ"
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Miscellaneous Income in the amount of P4,305,629.00 and
P2,361,230.00 respectively was not included to be a part of the
aross sales/receipts that was subjected to VAT per your VAT
ion...eturns. Henc tI saiditt 3a he o !
pursuant to Section 105 and 106 of the NIRC as amended.

Schedule 2:
Other Income
Ancillary Income P 4,305,629.00
Miscellaneous Income 2,361,230.00
Total Other Income P 6,666.859.00
DOCUMENTARY STAMP TAX:

Basic tax due on Notes Pay=h!= P3,140,000.00 — Verification
disclosed that the Notes rayable in the amount of
Php628,000,000.00 booked and reflected in the Balance Sheet was
not subjected to proper documentary stamp tax under the provision
of Section 180 of the old Tax Code now Section 179 of the Tax
Code as amended by Republic Act (RA) 9243. hence, the same
amount is hereto assessed pursuant to the said Section.

S_cl-\arlnla QE
Notes rayable P  628,000,000.00
Tax Due (P 1.00 for every P200.00) P 3,140,000.00”

A perusal of the foregoing Details of ™~ 'screpancies shows that
the factual and legal bases for the said assessments were indicated
therein. The deficiency income tax assessment is anchored on the
finding that there were “undeclared disbursements”, which was
equated to ‘undeclared income”, and thus, such non-declaration
results in an assessment based on Section 32 of the NIRC, as
amended, in relation to the alleged case of Perez vs. CTA and CIR.
Anent the VAT assessment, the factual bases therefor are on the
same “undeclared income” and the supposed non-inclusion of the
“Ancillary Income” and “Miscellaneous Income”; while the legal bases
therefor are Sections 105 and 106 of the NIRC, as amended. With
regard to the DST assessment, the same is based on the fact that
petitioner’'s Notes Payable was not subjected to DST, and on Section
180 (which is now Section 179) of the NIRC, as amended by
Republic Act No. (RA) 9243,

Hence, the Court finds no merit in petitioner’s contention that
the FAN is invalid for failure to state the facts and the law on which
the assessments were based.

Nevertheless, at this juncture, it must be emphasized that
although the facts and the law upon which the assessment is madeﬂﬂ
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are stated in the assailed FAN, this Court is not precluded from
making a thorough determination as to whether or not such facts and
law are indeed free from error. As will be shown hereafter, the bases
for the subject assessments are not entirely correct.

The right of respondent to assess
the deficiency VAT for the second
and third quarters of 2004 have
already prescribed.

Petitioner submits that the right of respondent to assess
petitioner for the alleged deficiency VAT for the first, second, and
third quarters of taxable year 2004 have already prescribed.

This Court, however, finds that it is only the VAT assessments
pertaining to the second and third quarters of 2004 which have
already prescribed.

Sections 203 and 222(a) of the NIRC of 1997 provide as
follows, viz:

“SEC. 203. Period of Limitation Upon Assessment.
— Except as provided in Section 222, internal revenue
taxes shall be assessed within three (3) years after
the last day prescribed by law for the filing of the
return, and no proceeding in court without assessment
for the collection of such taxes shall be begun after the
expiration of such period: Provided, That in a case where
a return is filed beyond the period prescribed by law, the
three (3)-year period shall be counted from the day the
return was filed. For purposes of this Section, a return
filed before the last day prescribed by law for the filing
thereof shall be considered as filed on such last day.”
(Emphasis supplied)

“‘SEC. 222. Exceptions as to Period of Limitation of
Assessment and Collection of Taxes.—

(a) In the case of a false or fraudulent return with
intent to evade tax or of failure to file a return, the tax
may be assessed or a proceeding in court for the
collection of such tax may be filed without assessment, at
any time within ten (10) years after the discovery of
the falsity, fraud or omission: Provided, That in a fraud
assessment which has become final and executory, the M












































































































