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likewise prescribed as more than six years have lapsed from
the time of the issuance of the notice.”

On November 24, 2008, the Regional Director of = R
Revenue Region Office No. 10 wrote the BIR requesting the
reversal/revocation of the above ruling on the ground of
alleged misrepresentation of the facts presented by petitioner.
According to the Regional Director, petitioner, contrary to its
representations in the Requ st for Confirmatory Ruling,
“wil  ly neglected to file the required excise tax returns and
failed to f 7 the excise * ¢ due within the prescribed period.”!!

On December 17, 2008, the Revenue District Officer of
F 1ue District No. 70 of Masbate City demanded the
f vyment of the ‘leged deficiency excise taxes from
petitioner. 12

On January 13, 2009, petitioner received the above
Demand Letter.13

On January 15, 2009, in response to the above Demand
" stter, petitioner wrote the respondent RDO stating that the
BIR has issued BIR Ruling No. DA-722-2006 which confirmed
that the period within which an action may be instituted for
the collection of the assessed excise taxes had already
prescribed.14

On July 13, 2010, Respondent CIR issued the
Memorandum Letter addressed to the Regional Director
declaring BIR Ruling No. DA-722-2006 dated December 15,
2006 null d void.!5

Subsequently, RMC No. 67-2010 was issued on August
10, 2010 circularizing the full text of the Memorandum
Letter.16

Pursuant to RMC No. 67-2010, Respondent RDO sent to
petitioner another letter ¢ :ed August 11, 2010 demanding
payment of the Assessments within ten (10) ¢ s after receipt L

'""'Pars. 7 and 8, Admitted Facts, JSFI, docket, p. 238.

" Par. 9, Admitted Facts, JSFI, docket, p. 239; Exhibit “12”, BIR Records, pp. 226-227.
" Par. 10, Admitted Facts, JSFI, docket, p. 239.

" Exhibit “H”, docket, pp. 308-309.

' par. 11, Admitted Facts, JSFI, docket, p. 239.

' Exhibit “I”, docket, pp. 314-316; Exhibit “14”, BIR Records, pp. 311-313.
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On February 1, 2011, respondents filed their Pre-Trial
“rief29; while petitioner filed its Pre-Trial Brief39 on February
15, "011.

During the pre-tr’ ~ proceedings held on February 17,
2011, this Court gave the counsel for petitioner a period of
twenty (20) days from February 17, 2011 or until March 9,
7911 within which to submit the Joint Stipulation of Facts
and = sues.3!

On March 9, 2011, the parties submitted their Joint
Stipulation of Facts and Issue.32

On March ™9, 2011, this Court issued the Pre-Trial
O1 "33, sun 1arizing the facts and issues stipulated by the
parties, the evidence to be presented by the parties and the
hearing dates, and stating that the pre-trial is deemed
terminated.

Dur g trial, petitioner presented Mr. ¢ sus C. Valledor,
Jr.34, Assistant Vice President for Administration and
Comptroller of petitioner as its witness.

Thereafter, petitioner file* on September 5, 2011 its
Formal Offer of ™ ridence35, submitting ™xhibits “A” to “L”, and
“L-17, which were admitted by this Court in the Resolution3®
date ~ January 2, 2017, except Exhibit “G”.

On the other hand, respondents presented Revenue
Officer Reynaldo S. Negro3” and Revenue District Officer
Melquiades A. Cancela38 as their witnesses.

Thereafter, respondents filed on June 1, 2012 their

ormal Offer of Evidence3®, submitting ™<xhibits “1” to “17”,

inclusive of their sub-markings, which were admitted by this
Court in the Resolution?® dated July 12, 2012, except Exhibits%

* Docket, pp. 217-220.

*® Docket, pp. 222-233.

*! Minutes of the February 17, 2011 Pre-Trial Proceedings, docket, p. 235.
32 Docket, pp. 237-241.

3 Docket, pp. 248-252.

3 Minutes of Hearing dated March 30, 2011, docket, p. 258.
3 Docket, pp. 275-283.

% Docket, pp. 410-412.

37 Minutes of Hearing dated February 1, 2012, docket, p. 416.
*% Minutes of Hearing dated March 5, 2012, docket, p. 427.

* Docket, pp. 431-435.

** Docket, pp. 457-459.
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“1”, “7”7, “4” and “6”. Subsequently, on November 27, 2012,
respondent filed its upplemental Formal Offer of Evidence.4!
Thereafter, in the Reso! “ion4? dated December 19, 2012, this
Court admitted ™ <hibits “1” and “7". Durir the May 6, 2013
hearing*3, the Court likewise admitted Exhibits “4” and “6”.

On July 31, 2013, this case was submitted for decision#4,
considering respondent’s Memorandum*> filed on July 11,
2013 and petitioner’s Memorandum?*¢ filed on July 22, 2013

by registered m: 7 and receir 1 by this Court on July 25,
2013.

ISTT™S

The parties submitted the following issues*’ for this
Court’s resolution:

1. Whether or not this Honorable Court has -~ ~isdiction
over the Petition;

2. Whe*“er or not the R’s right to collect on the
Assessments has prescribed;

3. Whether or not the Respondent Commissioner erred
in revoking BIR Ruling No. DA-722-2006; and

4. Whether or not the revocation of BIR Ruling No. DA-
722-2006 is prejudicial to Petitioner’s defense of
prescription.

DISCUT3ION/R LING

[ o0} PN . S

- Trisdiction

This Court shall first resolve the issue pertaining to the
jurisdiction of this Court over the instant case. %

‘I Docket, pp. 534-538.

2 Docket, pp. 543-546.

* Minutes of Hearing dated May 6, 2012, docket, p. 633.
4 Docket, p- 787.

** Docket, pp. 661-679.

* Docket, pp. 739-784.

7 Issues to be Resolved, JSFI, docket, p- 239.
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submits that notwithstanding the finality of the assessments,
this Court has jurisdiction over the petition since one of ' e
issues relates to the right of respondents to legally collect the
¢ sessed tax¢

Petitioner also asserts that review of rulings is 1ed by the
CIR has been ruled to be within the jurisdiction of this Court
and not the regular courts, since it falls within “other matters
arising from” the Tax Code and other laws 1ministered by the
BIR. Contrary to respondents’ argument, RMC No. 40-A-02
does not apply to the present case because the revocation of
the ruling falls under the second paragraph of Section 4 of the
NIRC of 1997, as amended. Assuming arguendo that RMC No.
40-A-02 applie filing of the petition without prior resort to
the Secretary of Finance is justified under the circumstances.

There is no dispute that the assessments for deficiency
excise taxes for taxable years 1991, 1992 and 1993 have
become final and executory.  Petitioner received the Formal
Letter of Demand and Assessment Notices for deficiency excise
taxes on May 24, 2000. However, it failed to file an
administ: ‘ive protest within thirty (30) ¢ ys from the date of
receipt of the Formal Letter of Demand -~d Assessment
Notices as prescribed under Section 228 of the Tax Code.
Hence, petitioner's deficiency excise taxes became fir -*
¢ :cutory and demandable on June 23, 2000. In fact, both
parties  Izreed that the assessments became final and
executory on June 23, 2000. 4°

Consequently, the main issue in this case boils down on
the prescription of the BIR’s right to collect on the
~3sessments.

Section 7(a)(1)of RA No. 112550, as amended by RA No.
9282, provides:

"Sec.7. Jurisdiction. The CTA shall exercise:

(a) Exclusive appellate jurisdiction to review by
appeal, as herein provided:

(1) Decisions of the Commissioner of Internal
Revenue in cases involving disputed assessments,

* Par. 5, Petition for Review, docket, p. 3 and Respondents’ Memorandum, docket, p. 663.
%% An Act Creating the Court of Tax Appeals.
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Section 223 that would suspend the running of the
prescriptive period to collect.

¢ stion 222(c) of the NIRC of 1997, as amended,
provides:

“SI . 222. Exceptions as to Period of Limitation of
Assessment and Collection of Taxes.

(c) Any internal revenue tax which has been
assessed within the period of limitation as prescribed in
paragraph (a) hereof may be collected by distraint or levy
or” 7aprc eding in airt' thin five (5) years following
the assessment of the tax.” (Emphasis supplied)

From the foregoing provision, when the BIR validly issues
an assessment, within either the three-year or ten-year period,
whichever is appropriate, then the BIR has another five years
after the as =ssment within which to collect the national
internal revenue tax due thereon by distraint, levy, and/or
court proceeding. The assessment of the tax is deemed made
and the five-year period for collection of the assessed tax
begir to run on the date the assessment notice had been
released, mailed or sent by the " R to the t payer.55

In this case, there is no dispute on the validity of the
issuance of the Assessment and on its finality, only on the
pres c-iption of the period to collect the deficiency excise taxes.
While the Formal Let - of Demand5 was undated and the
Assessment Notices5” were dated February 29, 2000 and
received by petitioner on May 24, 2000, there was no showing
as to when the said Assessment Notices were released, mailed
or sent by the BIR. Still, it can be granted that the latest date
the BIR could have released, mailed or sent the Assessment
Notices to petitioner was on the same date they were received
by the latter. Counting the five-year prescriptive period from
May 24, 2000, then the IR only had until May 24, 2005
within which to collect the assessed deficiency excise taxes.

On December 17, 2008, or more than eight (8) years from
the time the assessn ats were made, Respondent RDO wrote L

%% Bank of the Philippine Islands vs. CIR, G.R. No. 139736, October 17, 2005.
56 Exhibits “D”, “5”, docket, p. 297.
57 Exhibits “A”, “5-b”, “B”, “5-¢”, “C”, “5-d”, docket, pp. 294-296.
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a letter to petitioner demanding  'ment of tt deficiency
excise taxes.58 Respondent RDO wrote another letter dated
August 11, 2010, reiterating its demand for payment.5® In the
same letter, Re jondent DO :ated that if full settlement will
not be received, the letter shall serve as formal notice of
Warrant of Distraint 1d/or Levy and Garnishment with
Notices of Tax Lien on all existing properties of petitioner.

Records show that Respondent RDO issued a Warrant of
Tistraint and/or Levy against petitioner only on August 19,
2010. The Warrant was served by the BIR on September 24,
2010.60 isting jurisprudence establishes that distraint and
levy proc =dings are validly begun or commenced by the
issuance of the Warrant and service thereof on the taxpay r.6!
Tt -efore, the service of the Warrant on petitioner on
September 24, 2010 was already beyond the prescriptive
period for collection of the deficiency excise taxes, which had
expired on May 24, 2005. Neither has the BIR filed any
collection case in court against petitioner.

However, respondents insist that the running of the
prescriptive period to collect was suspended since the accused
Fernando S. Verde remains at large. We are not convinced.

Section 223 of the NIRC of 1997, as amended, provides:

SEC. 223. Suspension of Running of Statute of
Limitations. — The running of the Statute of Limitations
provided in Sections 203 and 222 on the making of
assessment and the beginning of distraint or levy or a
proceeding in court for collection, in respect of any
deficiency, shall be suspended for the period during which
the Commissioner is prohibited from making the assessment
or beginning distraint or levy or a proceeding in court and for
sixty (60) days thereafter; when the taxpayer requests for a
reinvestigation which is granted by the >mmissioner; when
the taxpayer cannot be located in the address given by him
in the return filed upon which a tax is being assessed or
collected: Provided, That, if the taxpayer informs the
Commissioner of any change in address, the running of the
Statute of Limitations will not be suspended; when the
warrant of distraint or levy is duly served upon the taxpayer,
his authorized representative, or a member of his household

%8 Exhibit “12”, BIR Records, pp. 226-227.

% Exhibit “J”, docket, p. 317.

® Exhibits “K”, “15”, docket, p. 318.

S Bank of the Philippine Islands vs. CIR, G.R. No. 139736, October 17, 2005, citing Republic v. Hizon,
G.R. No. 130430, 13 December 1999, 320 SCRA 574; Advertising Associates, Inc. v. Court of Appeals,
G.R. No. L-59758, 26 December 1984, 133 SCRA 765; Palanca, et al. v. CIR, 114 Phil 203 (1962).



DECISION
CTA CASE NO. 8150
Pa 150f 19

with sufficient discretion, and no property could be located;
and when the taxpayer is out of the Philippines.

From the foregoir . the running of tt e of
limitations under Sections 203 and 22" of the NIRC of 1997,
as mended, may be suspended in the following instances:

1) For the period during which the Commissioner
is prohibited from making the assessment or beginning
distraint or levy or a proceeding in court and for sixty (60)
days thereafter;

2) When the taxpayer requests for a reinvestigation
which is granted by the Commissioner;

3) When the taxpayer cannot be located in the
address given by him in the return filed upon which a tax is
being assessed or collected: Provided, That, if the taxpayer
informs tt Commissioner of any change in address, the
running of the Statute of Limitations will not be suspended;

4) When the warrant of distraint or levy is duly
served upon the taxpayer, his authorized representative, or a
member of his household with sufficient discretion, and no
property could be located; and

S) When the taxpayer is out of the Philippines.

None of the instances mentioned above is present in this
case.

This Court does not agree with respondents’ claim that
the period to collect the deficiency excise taxes was suspended
considering that accused Fernando S. Verde could not be
locai 1and it seems that there is no property of petitioner that
can ~ :located.

The third instanc under Section 223 of the NIRC of
1997, as 1er "3:d, oplies only if the whereabc “s of the
taxpayer cannot be scertaine " 62

In this case, even though the whereabouts of petitioner’s
then President, Fernando S. Verde, was unknown, still the
corporate address of petitioner was known to respondents.
There is nothing in the records that would show that %

82 CIR vs. BASF Coatings + Inks Philippines, Inc., CTA EB Case No. 664, June 16, 2011.
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per ‘'ng pro’ st of the said taxpayer, and the resolute
intention of the BIR to collect the tax assessed.64

0e _ap1 me court explained in the case of Republic of
the Philippines vs. Ablaza®> the rationale behind the
prescriptive period for actions for collection, to wit:

"The law prescribing a limitation of actions for the
collection of the income tax is beneficial both to the
Government and to its citizens; to the Government because
tax officers would be obliged to act promptly in the making of
assessment, and to citizens because after the lapse of the
period of prescription citizens would have a feeling of
security against unscrupulous tax agents who will always
find an excuse to inspect the books of taxpayers, not to
determine the latter's real liability, but to take advantage of
every opportunity to molest peaceful, law-abiding citizens.
Without such legal defense, taxpayers would furthermore be
under obligation to always keep their books and keep them
open for inspection subject to harassment by unscrupulous
tax agents. The law on prescription being a remedial
measure should be interpreted in a way conducive to
bringing about the positive purpose of affording protection to
the taxpayer within the contemplation of the Commission
which recommended the approval of the law."

Respondents also cite Section 731 of the NIRC of 1997,
as amended, as additional basis for the suspension of the
running of the prescriptive period to collect the deficiency tax,
which provides in part:

"SECTION 281. Prescription for Violations of any
Provision of this Code. — xxx XXX XXX

XXX XXX XXX

The prescription shall be interrupted when
proceedings are instituted against the guilty persons and
shall begin to run again if the proceedings are dismissed for
reasons not constituting jeopardy.

The term of prescription shall not run when the
offender is absent from the Philippines.”

Ne¢ 1lless to say, the above provision pertains to
prescription on the criminal liability for the violation of the
NIRC 1d not prescription on the right to collect on the
deficiency “~. L

64 Supra, Note 55.
8 G.R. No. L-14519, July 26, 1960.
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I attest that the conclusions in the above Decision were
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