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BICUDERC BLECTRIC SEAVICE f
COMPANY, .
Petiticner, j\f'
- V@rsug - Colehs CASE Mo, 1026
MELECIO R, TOMINGO, in his
capaelty as Coumissioner
of Internal Hevenue,
Hespcndent,

s W B A N R A e s e WL

Thiz 1s an appesl [rom the decision of the
respondent holding the petitioner liable for the pay-
ment of the sum of #F2uy229,1) as deflicleney freanciilise
tax and surciar,e auvari;sg the perlod from January 1,
1948 to June 30, 195Y. Having ‘alled tc seoure a re-
consideration of seld assesswenty petitioner has im-
stituted the present lp;.rui.

The deficiency lranchise tax and surcharge were

assessed in connection with the operation of petition-

~er's eleetric plants in Candelarla, wuezon (formerly

Tayabas) and in li-huan, Laguna, The franchise feor
o oﬁcrati.on of the electrie plant in Candelaria
provides for the puyment by the grantee of "uno por
cliento de losz ingresos brutes que oblenga por dicho
privilegio durante los primeros veinte (20) afios y el
dos por clento (2%) de los mismos ingresos durante

los gquinece ziios restantes de la vigencia de este mismo
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privilegio,” (Sec. 10, “esolution of the Mun. Coun-
eil of Candelaria, June 7, 1928.) 5ald frenchise
does not eontala any provision to the effesct that
payment of the tax provided therein shall be in lien
of all other texes of any kind and nature, municipal,
provineial or national.

In the ease of the franchiss for the operation
of an electric plant im Calauvan, no copy of sald
franehigse w2 presented ineldence, all records cone
cerning the lll; having bean destroyed. It 1s pre-
surmed that during the period in (uestion, the rate
of tux provided in the frenchise was 28 as this was
the rate of tax beinz paild by petitioner. IL is
likewise presumed tnat sald franchlse does not con-
tain any provision exempting petitioner from any and
all taxes of any kind and natare, except the tax
provided therelin, because of Section & of iet Wo,
667, which provides:

1217 puuur on
E; > tha .nnitl 1 cnuuuil or the
prur e board in thu ;r:nttnt rrnn-
ailse to econtraat for the ion from
taxatiun of tha prngurty nf the grantee
thereof , such exemptlon can only be
:rnntqd by special aet of the Commission.

Both franchiz s were granted pursuant to Act
No, 667 which contains a reservation of the right of
Congress to amend or repeal the same.
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The following lssues have been raised in the
memoranius of eounsel for petitioners (1) whether
or not the right of the Gevernment to assess and ool
lect tha delloleney franahise tax and lurchnfga GOr=-
responding to the period from Junuary 1, 19%8 to
September 30, 1955, has slready prescribed;y (2) whath-
er tha frenchise tax payable B petitioner lhnuid be

bused on 1ts gross eapnings or on Ltz actual gress re-

23,2533 (3) whather or not the amounte received by pe-
titloner under 1%s franchises n connection with
tranguctions or services for the accommod.tion of its
sustomers, from which 1t did not derive any gain or
profit, are subject to the franchlse tax; and (b)
wvhather the franchilse tax puyabla by petitiener is 28
of Lts grovs reselpts or gross earnings, as provided

in 1% franchises, or 51 a=z provided in Ceetion 299

of the Ravemue Code,
sa %o the question of sregeription, the deeision
appealed from stutes:

Your eontention that the assessaent of
the franehise tax for ths period from Jan-
wary 1, 1948 to September 30, 195% has
alr presceribed 1s withnut merit., Ceo-
tion 332 of the Tax Code provides for a
ten yasr period from the discovery of the
failure or omission of your elient to ine
elade in1ts franchlse tax returns 1ts
sorrect gross recelipts, within whieh this
office may assess the tax. It was only

from the receipt of the audit of the
Genersl Audlting Offise dated 20, 1959,
thot this Offlce became awvare of hh!.-

ty in the rsturns of your elisat consispt-
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ing of the underdaslaration of the zrocs
rlﬂnigti for the period from January 1,
19%3 to Decsmber 31, 197% and from the
roceipt of the audit report 4ated October
12, 1960, with respect to its underdecla-
r:iiun: of the groass eamings for the
Inriod from Janaary 1, 1955 te June 30,
959. The assessment of the deficlency
francnise tax 12s.6d by this Offlce
against your client on Hovember 2, 1960
is within the ten year perlod providad
for in Seetion 332 within which this Of-
fice may assess the tax and i1s, there-
fore, in order, (Exhs, D and 3, page
11, B.1.8, records,)

The answer to the petition "or ravisw filed by the
feliciter General in representation of responient cone
tains the following allegation:
That putitinulr falled to include in
its franeclilse tax returns ites correct
gross ranniptnl hence, t'e respondent can
assess the deflcieney franchise tax within
ten jears from ths dlscovery of the fall-
ure or cmission, pursuant to Cectlon 332(a)
of the Tax Code.
And in the memorandum of counsel for the Goverament, it
15 alleged that the right to szssess the deflcliency frafe-
chise tax ln question has nol preseribed b-cause the
retarns filed by petitioner were faloce so that the
Government has 10 years from ths date eof discovery of
the fraud,
In the case at bar, the flling of
false returns were diszeoversd on Cetober
1-2-. 196‘0' (hh. 1’ Phe 1‘-1. BI1R R.cn)

when the Pleld Corporation Auditer of the
General Auditing {oe submitted his
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rerort on the deflelency franchice Sux
1iabilisy of petitionsr. Therefore,
the tax may be assessed at any tlu
within ten (10) years from Letober 12,
1960 or on or bafore October 12, 19?f.
ihe assessment hnvill boon -nda on
November 2, 1960 (Exh, 3 BIN
ac.), 1 was issued woli ﬁin

ten r-ar pericd, (Page 5, l'uura'\dum
for Hespondent.)

From the foregoing allegations, 1t i: not clear
what the position 1s of respondent with respect to
the issue of preseription. AU times, the clalm is
made that the Jovernment hes ten years Trox the date ’ /
of the fallure or omission te flle returns withinm
wileh the deficlenecy h;x may be assessed, and this 1s
apparently based cn the failure to include certaila
items (underdeclared items) in petitioner's rsturng,

v

At other times, 1t 1= alleged that the roturns were
false or fraudulent so that the UYovernment has ten
years from the date of dlscovery of the fraud within
which Lo make the assessment. In the intersst of
Justice, we will ecnsider both guestions,

'In.r-. is no gquestion that patitionar filed re-
tarns for purpose: of the franchise tax. Bat if it
1s the position of respendent that with respeet %o

certain 1tems (uncolleeted gross sarninmgs whieh it
believed were not Saxable until actually eollectsd)
not deelared in 1%s returna there was a fallure or
an onission to file returns, hi:s position is un-

uum.fm fallure of a taxpayer %o include oer-

»
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tain items in his tax return, not due to,williful
omission or fraud, does not eonstitute n failure

to file retarn with respeet to the omitted items
 within the mesning ef Section 1312 of the Hevenve Code. )
(Central Asuearera de Tarlac v, Coll., G,R. Nog. L=~

- 11760-61, Jaly 31, 1958.)

The sole basisg for respondent's opinien that
petitioner's returns were false and fraudulent is that
certain items of :ross earnings were not included in
the returns, The underdeclaration, according to the
report of an auditor of the Ueneral Auditing Office,
ixh, 7, “was due to the fact that the company declared
its gross r-cnlpin for frnnqhiso tax purposes on the
cagsh instead of on the geerual basis.” This is pre-
eisely one of the issues raised im this proceeding.
Frem the evidence of record, we eannot perceive any
elament of fraud in the slleged underdeclarations,

featicn 3131 of the Revenue Code provides that

internal revenue texes may be assessed only within
five yesrs from the date the retumn was flled or was
dua, 1f the return 1s not other.lse raudualent, There
is no dispute that the deficlency franchise tax in
thls ease covering the period from Jannary 1, 1948

to September 30, 1955, was assessed beyond tis five-
year perlod, Therefore, Ll right of the lovermment
to assess the same has already prinarlbcd.>j,

. 4924
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‘/ﬁu second issue relates to the taxable base
of the franehise tsx psyable by petitiomer. It is
contended that the tax should be applied to the

-y -

sotusl gross receipli. OUn the other hand, respondent

ings. It is now setiled that In the cases of fran-
ehises granted by authority of the Fhilippine Bill
ef 1902 and the Jomes Law, the I'rnlinhiu tax 1= 4im-
posed upon the "gross earnings” of the grantees. The
Legislature was without power to tax less than She
"gross sarnings" of the grnntaua.:]

“he aets of the legislature granting
the franchises should be construet se us
not to contravane or wviolste the orgsnie
aets above mentioned (the "hilippine P11l
of 1902 nd the Jones law), for cthervise
sald logislative acts woi1d be null and
void or unconstitutional, The organic
aets use the word “earnings.” A person
may have earned his galary but may not
huve eollected 1t, or may be unable to
eellect it from an ins¢lvent employer,

A person cannot demand psyment of B
paid salary unless he has earned it., This
.would show that to eolleot 12 Aifferent

from ¢ rm. tne uncol-
Mooted *groes reselpter wlAh shodld bs
construed as mesning the same thing as

“sross earnings® should ba subjeet to the
franclifse tax, {(The Phil, long Dlstance
I.lo c’. ?. 5011- 'f Into ﬂ!‘f., G.B. Hﬂo
L-3222, Jan. 31, 1952.) :
The deeision of responient on the taxability of peti-
tioner's gross earnings being in order, the sams must

be sus hlﬂd-
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The third issue gaiae

counszel for patitionsr read: as followss

Amounts received by petitioner from
sales and services mude or rendered to
customers or other parties, out of whigh
it does not derive any ng}it galn or
income, 4o not eonstitntu pur% of its
taxable gross recelipts, for Sthe transao-
tions and services are only for aceormo-
datlon purposes and the sald assunts are
mere re s of retitioner's capital.

This issue has not been ralsed Iln the petition for
revieu. llelther was 1t rulsed nor consldered in the /

aduinistrative proceeding 1a the Bureau of Internal

Revenug. We do not find LAt necessary to oansl-ier the

saiia this appeal,

Zimll;, patitloner eciains that tu regulre it %o
pay the frameilse tux of 35 ander Seetlon 257 of the
Revenue Code, instead of 2% unier its franchlses,
would 2onstltute an impairment e¢f the obligatlon of
eontract in viol.tion of the Comstitution. [n answer
to this, it ls encugh to guotes from the decision 1a
Lealda “lectirlie Co,., Inec. v, L}Dﬂu]li:!ﬂlﬂnll‘ of Internal
Revenune, (,R. o, L-16428, April 30, 1963, vis:

Fetitioner invokes our decision in
Ii::r-n “ectrioe Ga-punr v, <atarnino
David ( & Delie Mo, nng 1335) and Manila
Railroad ..t:n, ferty (40 Phil. p.
22%) mainly the effect that speclal
laws or charters may not be amended, al-
tered or repealed, except by consent of all

y Gnless the right was expressly
re-orVau. Sald ruling is of no avall to
petitioner for two reasons.
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Firstly, patitioner's charter (art.
11, «et o, iﬂ?i) contains an express
provisien te the effect that the sanae
nny be Altered or repealed by the
Congres: of thae United Ltates - now of
the rhilippines. a«nd, as alresdy stated
heratofors, the rate of the franchise
tax petitioner hud been paying under the
provisions of Ssetion 10 of Act 31616 was
exprassly amended by Aet Ho. 319,

seeondly, the franecalses involved
in ths eases relied upon by petitioner
differ substantially from petitioner's
franehise in that ge of tha Visayan
dleetric Company and of the Hanila Rail-
roatt Company specifieslly nrovided that
the franculse tax which the grantees
weare required to oar was te “4in lieu
of all texes of any kind levied, es-
tablished, or ccllected by any authority
waatsoever, now or in the future" (Charte
er of the ‘ll!?‘ﬂ Hlectric, art. 5, iet
3499), and, in the case of the charter
of the H.nilu Hailroad Company, Sestion 1,
Subsection 12 of Aet 1510, "in lieu of
all taxes of every name and nature <
munieipal, provinelsl or central," Pe-
titioner's charter contains no sush pruvt-]
sion,

The decisien in the lealda eage, citeda above, applles
with equal foree to the instant case.

Tn resumé, we are of the opinion that the
right of the Goverament tn assess the deficlieney
franehise tax against petitioner eovering the period
from Tanuary 1, 1948 to September 30, 1959 hosg already
yrescribed, With respset to the daficiency lranchise
tax and surcharge severing the periocd from October 1,
1959 to June 30, 1959 in the sum of #15,772.91
(r12,613.33 deflcliency fax plus P3,1%%,.58 as 25¢ sur-
charge), the decision of respondent 1s hereby affirmed.
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L4 VEInd OF T PURLGUIN:, petitioner iz hereby
ordarad to pay the sum of ¥15,772.91 within thirty
days from ths date this decision becomes final, with.
out prunonnécnnat as to cost.,

80 UADEAED.

H.ﬁi.l‘.]’ Dﬂﬂﬂ!‘bﬁr :f",.r’ 19{'-‘&.

ROMAN M, OMALI °

assoclate Judge

e WB CORCUR:

it

Presiding Judge
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