REFUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
MANILA

MARCELING T. VIDUYA qfw
i Fetitioner, \

» YAIrsus - CASE WO« 150

COLLECTOR OF INIERNAL HREVEILE ,
DEPUTY COLLECTCR OF INTERMAL
REVENUE and MUNICLFAL ThAEBASURLR
OF SAK FERNANDG, LA UNIGH,
Hespondant s,

B - @& o & @ o5 &b oo 9o

PECISIOR

This Is an sction for refund under Section 306
of the National Internal Revenue Code of the sus ef
#943,20 paid by the petiticner under C{ficial Re-
ceipt o, D=446435%€ on Cctober €, 1994, alleged to
have been erronecusly and illegally collected by the
respondent undex Sectica 19C of the Tax Code as la-
plemented by Gengral Circular Ne, V=132 dated Harch
1o, 1953, of tha Buresu of Internal Rewvenue,

The partles subultted the gase for decisien
on aa agreed stipulatisn of fadts, with the exceptien
of tha 1ssue regarding the date of recelipt by petis
tioner of the letter of the Collecter of Interaal
Revenus dated May 4, 1995, denying the request for
refund of the smount paid, on which the parties ad-
duced ovidence. The stipulated fasts (heralnafter
cited as STIFACTS), as agread upon by the parties,
are as follows:
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X

That en Wovember 7, 1952, Lavid N,
Sencindiver, Jr., a member of the staf
of the /merican Embassy in the Fhilip-
s Drought frem the United states a
950 Model hhkaﬂm“mm
No, 59877524, which he had a¢ for

He aenc ’ » Custoas
suthorities without requir to ':L-
compenseating tax prescr under
tion 190 of the Neti Ingernel Revenue

Thet, on Nevember 7, 13352, Javid ¥,
sencindiver, Jr,, ngluuﬂl h!t_'utmbth
with the kotor Vehicles COffice for which
he was issued corresponding certificete of
n’fﬂ.utiu (Aanex "B*, petition), and &
"SFL* plate reserved {or menbers of the
diplowotic corps and other agencies of the
Us 5, Government in the Fhillppines,

v,

That, on Dacenber 4, 1952, Sencindiver
seld the vehicle to th petitioner harein,
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atter had
Jr., Ihae
iteamized
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#ith peference Lo the exact date when the
petitioner ectually received froum the respondent
Collector of Internal Revenue, the letter-decisien
dated ey 4, 1955 (@xhibit "A"), for the propex
deternination of the issue, whether or nol this
Court has jurisdiction to try this case, the ealy
evidence presented by the petitioner was the lone
testiaony of his brother, and st the sawe Line
sounsel, Atty., Jose [. Viduye, whe testifiad thet
ke veceived the sald letter Exhibit "A% by ordimary
mail ot his residence at Ne, 119 Dimasalang, smnila,
on kay Jal, 1955 and f’n“ upon receipt thereof, and
after ﬂadl.ng its contents,  he placed his rubber
stamp date tharean (Exzhibil “Ael") es gulde for
future furiher aciion on the letter. [he testimony
of Atty. Viduys was not contradicted or rebutted by
the respondeat either by testimenial or documentary
evigence,

it is true that the petitioner has the bupden
of proving Lis offirmative allegetion to the effect
that the petition {or review was filed within the
thirty-day reglesentary peried prescribed in Sec=-
tlon 1l of Republic Act No. 11295, so as to confer
upon this Court jurisdictios over this case. “Ei
Incuabit prodetio qui dictt, aen qui nigat®, that
is, he whe assertis, nol Le who deales, sust prewe
his allegetiva. Ia this regard we are not uUnEwERe
of the procedural rule that each party must prove
his own affirmative allegations. (Section 70, Rule
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123, Rules of Court) "owever, with the uncontro=
vested testimony of witness Jose 1. Viduye to the
effect that the petiticner received the letter~
desislon of the vespendant on May 31, 1955, the
buzden of evidence is shifted to the respondent (o
_prove otherwlse, and haviay failed vo do sn, this
Court camnot do othorwise Lui wccept the established
version of the petiticasr that ¢aid degision was
received on May 21, 1958, the caxe allegstion of
the respondent te ths contrary actwithstandiag,
Inis holding is bolstered by the fact that there
is no evidence of record indicating when Lhe deci-
sion in gquestion was transaitted by weil to the
petitionsr, bto afford a fnﬁu dackgyround fer the
Souri to gauge the reascnableness Or unressonablaness
of petitioner's version, soreeover, the transaittal
by exdinery @sil of the decision by the respondent,
is oot in accord with the provisions of Sectien 7,
Rule 27, of the Rules of court, which provides that
in cases of such nature, service must be served
githor personelly or by recisteyed ssil, snd such
defect of sevrvice oy respondent in this case, can
not be given judicisal senction to the prejudice of
the petitiener, ;n this respect, considering the
evidence on hand, we prefer in fairaess to peti-
tioner, to accord his the benafit of the doubt,
Having arrived at the conclusion that the
letteredecision, Sxhibit "A", was received by the
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patitioner on May 31, 1955, and it appearing of
TeGord Lhat the peiitien for review was filed om
June 28, 1955, it is therefore evidont that it was
£1led well withia the thirtyeday period prescribed
in Section 1] ef Republic Act kp. 1129, as ts vest
this Court with jurisdiction te try this sase on
the merits,

Hoviag thus found as we do findthat wo have
Jurisdiction aver this case, we shall aaw g2 Inte
the mexits of the sese,

Tha wain Lssie of wheiher the setitiener 2s
purchases of an automobile (3aick Sedanes) from
David N, Sencindiver, Jr,, who is tax owespt for
being mamber of the U, S, Embassy, is entitled to
the refund of the emount of # 343,50 pald 25 cowpons
sating tex, revolves on the proper and SOXIGei ine-
texpretation ¢f the provisicns of Zectisn 190 of
the Matienal Internal Revenue Lode, in relation
with Section 18 of the Revised Adninistrative
Codo, Ferxr # clear wnderstanding sad analysis of
the said provisions, we shall quote ihem hereunder.

Sestion 190 of the Wational Interaal Asveaue
Coce reads:



m“u;ut“h en or transac=
tion ec y sexchants, importers,
menufacturers, such tax te be paid
upon thé -i,th&ml or removal of the
sald commodilies, jooids, weres, or Lere
chandise froz the custombouse oxr jposti
office x x x x . "

Section 1248 of the Revised Administrative
Gode ttates:

.I‘.“' : y‘r_‘ .. | Al . : ~ . § .-.+.L.

ing vessel]l enters the Juriesdicticnal

of the Philippines with Latention

t® unioad therein, and 1&g not complated
until the dutinhwthlu

have been =ald oxr secured to be paid at e

port of en and the legal peraii for

withdraval shall have been graated, or,

in case said merchamiise is free of duty,

until it has legaliy left the jurisdiction

of the custous.”

Petitioner contends that the compensatiang Lax
peovided in Sectien 190, supra, is only aspplicable
to jmporters. e argues that he is net am juporter,
having purchased ihe vehicle in question from mr,
David K. Sencindiver, Jr., one year after the ecary
was landed in the Ihilippines by ’th latter, for
whish reason the petitioner is not licble for the
paymsnt of the said tax. OUn the other hand, the
respondent mueintains that, viewed in relation with
this particulsr transaction betwesn cencimdiver Jr.
and the petiticner, Lhe letter is embreced withia
the texrm “iwporter® ss esployed in said section 19C
and a8 such subject tc the payment of Lhe compeasaie
ing tax provided thezrein. In support of this argu-
ment, respondent cites the doctrine laid dowa Ly

the Supreme Court ia the case of Go Cheng lec vs.

~
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Bibiane Mear (L. . 1o, L=20825, July 17, 1950} which
.-t eeiterated in the cese of caura lapert enu Sxpart
Couy Ing. vs, Bibiane Meer (G. R. Noe Le2927, Jan=
uary 26, 1901,

The Go Cheng lee and Saurs cases cited by res-
pondent are not coalrolling in the instaut case.
There is n¢ dispute that David N, Sencindiver Jr.,
was already the exclusive pwmer ol the car even
befors Movember 7, 1952, when he came Lo the Fiaile
fppines as seubaer of the staff of the American iLue
bassy a8 evidenced by the certificate of regisiza-
tion (Annex "B", petitlon; par, L SIUACTL ) issued
by the Netor Veliclels i‘rhiﬁm of the Staie of
Vizglinia U, 3. A.; that upon arrival in the Fhil-
dppines, the car was relessed free of duty oy the
Milippine Custons autherities, 5encindiver Jr,
belng tax exempt as meaber of the staif of the
Ampxpican Embassy (par, 2, STIFACTS); thet laae~
diately on the sama date, November 7, 1952, the saus
cax wos duly registered in the vifice of. Lhe wotoex
Vehicles In Manils in the name of U, . encindiver
Je., %8 oomer with Pl te 5PL-156 Nk (Annex "L", per.
3 STIPACYS )y and that when on Jecember #, 1903, Lhe
car wes sold and transferred (o the petiticner, ~sre
eeling T, Yiduye (~nnex "De1"), the car contiiued
to be In the exclusive name of Sencindiver Jr., under
segistration Plate No. SFL=107 i, uatil leter when
said registration was cancellcc and ia liew thereo!
certificste of registration No., 167383, vearing




DECISION -
CeT.A. CASE WO, 150

=9 e

Plate Me, 26~233 LU, (Amnex "A") was issued to the

Under the foregeing undisputed facts, It would
be toee much of 2 stretch te hold that the petitioner
was an "fmporter® within the purview of Section 190
of the Tex Code, for the car as well as the vender,
e, Sencindiver Jr,, were already in the Philippine
texzitory, and had been here one year before the
sale to the petitioner was effected, The car had
oo wsed alresdy by Sencindiver Jr, as his personsl
pueperty Sefore and after it was landed in the Phil-
ippines. It has already suffered wear and tear as a
nastuxel censequence of its dally and long use by the
previous owner Hfor; its purchase by the petitioner,
Iherefore, m'cwuna téx prescrived in Section
190 of the lax Code, which is & tax on the privilege
of wse, would be unapplicable to the petitioner, bee
cause of the privileye for which the tax is sought
to be imposed, was ot least not enjoyed selely if not
completely by hin. |

It is true, 85 theorized &y iLhe iax Commission,
that the purpose of instituting the compensating tax
is "o serve as an equalizer, to place casual im-
pezters, who are not merchamts on equel footing with
established merchants who pay sales tax on articles
impexted by theay* (p. 75 Veol, 1, Aeport of jax Come
atssien of the Philippines) But in the present case,
we c¢dn hardly consider the petitiomer as a casual
imperter belonging to the same class and category
a8 Go Cheng Tee, Saura Inport and Export Ce., inG.,
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and P, N, Navigution Co., in cases Ne. G. R. Ne.
L2228, G, R, No, L-7927, and G, R, lio, L~462},
gespactively, the Jductrine of whigh cases syw ine
vokeid by the respondeat, so as (o make tha purchase
made Ly the pelilioner herein of the Sulck Sedenet
frea Sencindiver Jr., a8 & "purchase from without
the Philippines”, and thersfore subject to the paye
mant of the compensating tex prescribed In Sectiom
190 of the Natlomnal laternal Revenue vode, Cone
pepstively speaking, the factusl backyround of the
present case, is different ifreu the decided cases
sited by respondent, Ia the cases c¢ited, the pure
chases were a2de froa the Usited Steates ‘Day or havy
is the hilippines, or any ¢f the instrumentalities
of the Unlied sileles Governsent in the railippines,
such 88 tie roreiyn ilquidetion Comalssion, and the
United States Cumecercial Sanpany. Whereas, in the
present ¢ase, tiw vendor is @ private individual,
whe, #lthough enjoylng certain privilege of exier-
ritoriality as 2 member of the United States Gmbassy,
neverthaliess exacuted the sale to the petitionsx in
his capesity as private fndividual, In other words,
the petitionar bought the car from & private ladivie
ducl and mot frow Lhe United States Azuy ar Wavy in
the Philippines or any of the lastrumentslities of
the United States Gowsrneent in the Fhilippines, &
suggestion that the diplowatic privilege way be asused,
4f there be any, is beside the pednt, ia that Lhe cure
tailuent of any such sbuse is beyend Lhe powers of
this Court.
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ve therefore sonclude that the petitiener is
not lisbie for the paynment of the coupensiting tax
uader Section 190 of the Tex Code, #nd sonsequently
entitled to the refund of the sun of i'iﬁ..m paid
under protest te the respondent under vfiicial Fo=
colpt No, 2-4464854 on Ostaser O, 1994, (Annex "N*,
petition) ‘

WHEREFORE , judgment is heresy rendered order=
ing the yespondent to refund to the petitioner the
amount of ¥943.20 witiwut aay pronouacesent as (o
costs. '

30 CGRDERED, '
sanils, Philippines, may 15, 19%6.

Judge MARIAND WABLE gencurred ia the




