RAEPURLIC OF THE émLIPPINES i
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e

This peltulus bo petitioner's claiu lur the fa=

fugd of tho sum of $21,620.36 waich 1t alleged have

been errooecusly puld to respondant as btroker's pere
eentage Lax for Lhe p;rLFd eovering Juse, 190U to way,
1sez, ‘ - b e i

retiticuer is sngaged in basiness ss importer,

] . local desler, rejalirer and compercinl broker for wileh
b p;ia tlie corraaponalng srivilege taxes, 1 15 also
a sales represantative andjer . lztributor m; clrtﬁin
United - Lates canalacturers and/or suppliers of machine
i ery, egulpment snd spare parts. Lu cennecilon with 1ts
transeclions as sales represantative and/or Aistribator,
At appolnted “ra, Ke a. Smlth 28 its agent la the inlted
wlates, '
# | T From Cue stigulstlon of facts, it apjears that

(i) us sales representative of certain United
States lﬁﬂﬂfllﬁhrlrl'iﬂﬂfﬂt suppliers, petitloner's

- transaciions or aetivitlies ars outlined as foliows:
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"(1) Bt ,Llhu buyer uscertalos [rom
petitioner whethar or not 2 cert lu mschine
ery o aguiprant 1t Ceslres to buy is avalle
able frop the U'.5. manufactarsrs or su

plier: re:zresanted bty the former anu, gt
availabla,,requests [nor prilce guotatlions of
the feglrec muchlnery or equipuenty

(2) If agreeatle, rhliippios buyer
places rehase order elther directly with
tha Unitad CGites munulacturer and/or sup-
lier or with petitioner who lorwards it to
e V.0, wmanulacturer;

{3) jon notiflae.tion thal tue pur-
ghase order is accaepted, the hilippine
buyer opensg with a loesl bank a lstter of
creuit An faveor of the "nited Ctates manu-

facturer or supplisr to sover payment of
the goods ordared;

(%) United Blutes manulacturer or
sup lior anlpys tue.poods to /hilipplde buyer
and collects from the U,D, ecorresnon‘ant of
the losal bank vihiere the letter of oredit
was opened, payment of the yoodsy

(5) United States wmanufs aturer or
supplisr eredits the petiticasr for cole
mission, (po, ?U-?3, CTA rec,)

(2) us distributor o the Unlted Stutes munu-
faeturers and/or supollaers, 1ts Lransaetlous or active

fAties arc outlin:d as follows:

“{1l) Philippina buyer usgcsrtains from
petitionar wnn; ar or not a certaln machin-
ery or eguip aer. ; which Che sald buyer de-
sires to purchisse ls avallable Croa the
Uub, manufuoturers or sUppllers for whom
petiticner scts as distribvator and, 1f
available, reguests for price gquotation of
the dtslz&d wachiinery or sgquipments

(2) petitioner farnishes the Fhliipe

glna buyer with price quotation buszed on
ist price f.o0.b. Tactory which 1s fur-
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rnished petitioner ana fixed by the Tnited
ttates msnufacturer or suppliery

(3) f ngreesble, allipolne buyer
nlares tha narechase n!&or with tha peti-
tioner;

(%) Jpen notiee of the accertancas
of the purchase order, the buyar opans

~with a loeal bank & Jetier of sredit 1in
fevor of the petitionerts agent in Han
Franciseo, Californla, unite! ~tates o.
Amaries to eover the price of the rgoods
orasrad;

(5) retitioner prepares the purchase
instractions in asceordance with purchase
orcder of vYhilippina bu{-r and fervwsrds the
asme to 1ts Agent in the United States;

{6) The .sald agent procures the goods
from the U,i. mapufscturer or suppiiery

(7) united :tates msaufacturer or
susnller involess goofds to petitioner's
sgent 1n San Franelseo, Californlag

() Petitlioner's Agent prepares sales
involce of the petiticoner and ships the

goois to the Philippine buyer.“ (pp. 70-

73, OTA ree.) .

During ths neriod from June, 1960 to May, 1962
petitioner ropﬁrtwﬂ ft: lnenme from ths transaections
or activiti-e outlined above in the sum of ¥630U,635.62
as commission, on whieh 1t paid #37,837.9% 58 broker's
percantuige tax (ixn, "1v, pp, 53-96, ZIN reg.y Pars.
VII & V111, 6tifacts, ppe. 70=734 CTA ree,). later,
1t filed a claim for refund of the sum of #21,620.36
which was allejjed to hwve Leen erroneously paid, on
the ground thst out of the total sum of #630,635.02,

the sum of #360,339.35 was not subjeet to the broker's

t
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pereentage tax. (Bxn. "A-1", pp. 1-23, BIA rec.;

Exn. "1=A", pe 32, ZI8 recj pp. 10=13, CTA rec.g pp.
24=25, t.s.n.) Ihe slleged erronecus paymeat refers
to the ﬁritpricn on sales and exchanse income on over-
price from contracte entered Into by petitioner ui;h'
Philippine bayers. is cerrectly pointed out by re-
spondent’s exanliner, these lnecmes ware earned in the
following msnner:

s Lhe lunjnqt
in lnr rafund, 7{he ma-
alla huﬂnl.mrj' i Supply Co,., ifg, (da-
nila) seceuyts purshuse -ruors frow Phi-
iippine buyers of sertailn machinery. If
the Mmanlla Machlnery & Supply Ce. Inec.
(Manlla) uss no stock of the machinery
dasirel y Phllippine buyers, it forwards
tbe purchase orders o Lta.lilngud San

Franclsco dgent, the N.A. Smith. v, A.
smity in tura proeures or buys the de-
sired machinery from the 7. L, manuface
turers or suppllers and pays therefors the
cost or inveice urice and other cliarges.
The U, 5, manufacturers invoiced and
sialpoed the mehinery to the Manila Ha-
ehinary & Supply Co, (6an Franeiseo) and
'mt to the M. A. bmith, On the eller

the letter of eredit opened by the

'aml,,.,nm buyer sre ia faver of M. 4.
Smitn, The differsnce betwsen tha cost
or lnvoiece price (purchase srieca =nd
other charges pu'd by M. A, Umith te the
Ue Uy munufacturers) and the selling price
(the cost of the mashimery pald by hi-
lippine buyers thru letters of credit) 1s
the overprice which were treated as con-
mis 15" earned on whieh the ecorrespond-
ing 67 brokar's tax was sald,

'h.mﬂm:n-
The aforesald rice ch are in

dollars were ¢ at #2.00 per del-
~lar in the books of the Manila Machinery,
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& Bupaly Cs., Tne, {Manila). Whan the

overprice in dollars are recittel Yy

B, A, Jaltu ners ln 'anlla Glae saua are

eonvartal at Lha rpeavalllng axelange

rate waleh 1= algher than ths axehsn, @

rata of #2.00 per Jdollar as previcusly

recorqaed ln the tooke, Lhe diffarence

betwsen G.e origio.l aonvsrslea ol tha

overprloa (at ¥2.uU %o §1,00) and Lhae

hilgher prevalling exchange rate wera

troated as comnissions oarnad ani tae

eorrespoiling O Lrokesr's tex sald.

(Nos. 3 & 4, p. T4, LIA rac.)

45 cae of hls gpeolal and alfflirm.tive Jdufsnies,
respondent avers tha. patitioassr's clulnm feor refund,
lnsefar as 1t pertalas to taxas pald om or befora June
29y 1963, L. alresdy praseribed, (Ans.er, pp. 36-38,
CTA rec,) o taie 1it, howavar, that regpondan: Ras
abandlonad thils defense 1a view of hia failure to 212
adss it in hl: acmoranium,

The ouly guezstion lavolved in thls casa 1s
whether or not the urearprles on sales and exchangs in-
coms oa ovar,rile ampunting to #3€0,3139.,3% on econtrzets
entared into by the setitlomer with Philippine buysrs
through 1tz agent in Califernla, J/i.A., are subject

to 6f broker's tax undar OSactlon 197 of tha Reovanao

Code, in relation to Ueetlon 19%(t¢) of the sass Ccde,

Fetitioner contends that 1t 1s not & commerelal
broker within the definitlon provided in Seetlon 19%(%)
of' tha Revenae CTcde, wiieh reuds:

“(t) ‘Commerclal breker' ineludes
all percons, other than importsrs, manu-

29
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feeturers, producers, cor kons fide eun-

aloyees, who, for compens=tion or pro-

flt, rafl or bring about gzaleg or nur-

chases of merchendige Copr other per-

gons, or bring proposed buyers and sclle-

ars %ogpther, or negotiate freighte or

otucr business for owners of vessals,

or other mesns of transportation, er lor

the shippers, or econsigners or conaslznans

of freight cerried by vesssls eor cother

means of tromsportatien, The tern ine

eludes comunission merehante,”

Cne of ths purposss of patltioner corporstion,
a8 statad 1n 1ts articles of lmcorperation, iz "to mske

-

and eniar into all kinds of contrsots, agraensnts, ant
obligaticas with any perason or persons, ccrporstion or
ecrporatioas, or other assvelations for the purchnsing,
sequiring, selilng, or otherwise dlsposing o 200ds,
Wares, sani merchgadise of all wlnto, olthor e prinelpsl
or ;gant? ipon commisslon, cungignuant, < P inieﬁt or-
ders.” (pp. ¥3-43, LR rae,) r‘etitiuﬂef Lls, taare-
fore, authorizeld to zot sltaer a: rrtqetﬁal or agent .
in the tramsactlou of 1us busliness, [However, tha evi-
dence of record regarding peotltiomer's transacclons
whicin gava rlsa-tu the iacome in gqueslion indleutes
the status of petitioner as an indepeadent desler and
not a5 a comuerolal broker., Fretitlioner's qnntraofs
with several U, &, munafuctuarers indubitably suow that
it acted uz an ihﬂ-pnnlnnt dealer. /artinent portions
of these coulructis reuds
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Joy anuflseturiag Cownany

"l, S8abject to Ghe terms und condl-
ti01: nersinal ter seat forin, tne Jompany
gronts o the Digtributer the exclusive

right W for resale tha follow=
ing listed ar_lcles 2and mmehines x X
A Ay Wonuractared o pold Ly 55 QU=
paay within the territory indleated hare-
inal%er, ' (Jnderscoring suppliedy Dis-
tributor's Contracty, p, 78 CTa rec,)

wriggs o stratton ug;m‘ﬁ;igg

"blstrlhjtor' iz an individual or
firm onder agresvent wibh Sriges « Jer G-
ton Cﬂrﬂﬂi‘* tion, whosa principal busigecs

a nf or comnodities
ut. uhnlasnit to m%ru, #te., x A
Y Xe M I
mﬂﬂw
‘gant. per sheld

A 2Astribyutor Govae aay
Zlshs or powar barsugder $0 cqf (or or 40
huuummw

‘ x -
(vnderseoring supplhd; Di.ttﬂbuur
agreenent, n. 33, CTA ree,)

the Jeffrey Hanufgeturing Comnapy

"The purpose of this agreement i< teo
" effeet through the HRepresentative a wider
sales outlet for the Manufsaeturer's prod-

uets, Cfhds ig tol s segounlished by the

gl.utl; prmtiu; their ula n the K@=
presentative's territory. (Underscoring
lupgliﬂdl ixport ienresentative igreenment,

iy Lih T'etC, )
Zoledo scele Corpomation
“17. (a) enly to the Dise
tritutor Toledo for use in the

Uistributor's Serritory, except the fol-
lovwing machines: x x x
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ﬁiﬂ;ﬂ:& or wi Lle in pﬂd&uﬁthﬂ of any
transportation compuny = : 18
shall ba borne Ly Lhe Disirlbutor.

'Iv ']!' X i

jﬂ_ﬂﬂeﬂ “nt_gg?tr gt
iUndarucanng supplledy sxport uis-
tributor's Salzs Agresient, pp. 72-31,
CIA rec.)

e — —

Respondent cites the agreenment of gatliticuer with
tha ¥oledo Senl: Qwrnrrﬁfirﬁ (ppe 9293, 7Ti reGs),
which autherizes petitioner "tec solleit sales of" cer.
tain prodpets of the latsar corporation, 1s an indlea-
tion of brokarage, Tat respenient merely quoted that
portien wharein petitioner 1r suthoriscd Lo act as agent
or represantative but 314 ol menticn patitionsr's equal
~antherity to aet as Mlstributor or {adepsaieat dsaler
with rezpect to the sane ecrporation,

A perasal of the reords of the case at bar sgually
yi=l4a tha eopelasion that petitioner, turough its agenS,
¥, 8, Smith, {n %an Franeises, Califorala, T.5.4. (pp.
49-50, BIR rea.), was the parchaser and gwnar ¢f tue me=-
ehinerles (! sent to the Pailinsine bayers., Thls cone
clusion 1s sstadblished by the fact that when patitioner
rocsived parchads orders from loesl buyers and there was
nc stock ivuilnéle, it sent the orders to its sgenl in
Californin 2nd required the latter “to purehose Trom

X x & the Uy 6, msnufacturers or suppliaers ho _

-

-
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items calleu for Ln the ;;:J.rﬂt:ﬁ_ orders (vee pp. 63,
79, 73, 111 & 17%, AlA ree.). Jetitioner was ia tarn
paid tarcugh the laﬁtlrs of cradlt opened by tie rul-
1ippine buyers with loeal banks in [aver of Qéaut M. A,
Gmith (6ee pp. 53-12d, HIR reo.). |
th'rncts {1) Wt petitlomer shoaldered the
losses resnlting from somne ol the Lreasactions in
quostién (cee pp. 2122, Lli rec.)j (a) that 1f peti-
tioner Lud no ﬂhék avallable in the Phllligiine., 1t
fervardes (he ﬁlrt:hnnn oruer %o iis ageat im Califor-
nia who procured the machlneries Crom U, &, manufac-
tarers (uxh, "1°, pp. 53256, BIA ree,)j snd (3) that
tae U, 2. mpoulactureors lavoleed the rnqd; to petl-
. Slonar's agoat ln Califorala who pra:arau the sales in-
voice and saippad the goois to tne Pailippine buyers
1.;10: Ltifaets, pp. 70=/3, “Ii reo,.) negate ﬁgtMF. ;)

#3 agree with petitioner tnat & nelxnr neged not
nave tha goods hs 1s selling st tha time the centract
of sale is perfestad (Art. 146z, lNew Civil Code). The
goods may be ﬂ'-liv_arm aftarwardcs 20d Lis status as
independent cealer Lo not alfected,

‘his .-L.:uirt, in Cadwallacer Faeific Cowpany v,
Cnnnis?inutr of Internsl Revenue, Vin Case 536, De~
c;nhar 23, 19&&; whers petitioner theraein 1s slmilarly
!ituataﬂ, lalds

"ilth respect to the transactions

for which petitioner is being held liabls
for the broker's fixed .nd percentage
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taxes, 1t appears toat petitioner's Ma-
nlls office seoures criers I'roa riilip-
pinns customerg for the purchase of coods
from abroadi. Jnuar the aontract eatered
inic Letwsan patltioner znd the buver, the
sellesr 1s the Callfornla Lramdi. £ X R

Flor e conbmcsS s signed, Lne
same is [orwsrdel to the Cunliforals branash
wialen progures Like goous deseribed in tue
contract aud ships thom directly %o the
buyer. & titla to the good: pusses from
the seller (the Cslifornis braneb) %o the
Fhilipoloe buyer froo the Lime of shipmeat
in Calircrnia, the buyer 1= the Ltmporter
of sueh goods und 13 Lhe one lisble for
all taxes and datics due thereon and ipne
¢ldent toc Lhelr %mportatieon.

‘The profit derivad Dy jetlticnar
from the transaction is Asnorminated as the
‘mirk-up' on the price of Lue gouliy re-
spondant calls 1t ‘'overpricey’ it 1o
enterad 1 the books ol petitloner as

Yeommisaion earnad.t x x x 2.

"We Tind no fnetual basis te sun-

ort respon'eul's concluslon tiat palie
fener acted as bposer betwaen the Fhilio e
sine bDuyars and the J, i, maaufaclurers or
suprlier: [rom wnlen thne coods were a2e-
quired Ly the Callfornls branch of petl-
tioner. All that appears of record iz that
petitioner entared ilato contructs of sale
with Philinpine buyersg that at the time
the contraets were slgaedy Lae goous were
not on hand; thalt the goods contractad ¢o
be sold vere w0 La procursd by ilts tranch
office in Californiagy and that such goods
wars astually acgquirad op purchased by

the California branc: whien shipped the zoods
in ite own nawse direetly Cec Lne Phllippine
buyers. nder these elrcuamstaness, we do
aot tilnk that patitioner 2~ Lts brsneh of-
fice in Califorais aeted 28 broker for and
on bohalf of She forelgn manufacgturers or
lﬂgpltcrts Petitioner simply scld gools
which it anderteok to procure thrcugh its
Californisn braneh,”

282



— ——r 1.—-—4

~ T T
* e kAt A W s

CTa CASE bo. 125'*-

- 11 ~

@s uldan. citad tha casze oi Perez v. Ralferty,
Wl rdlle 7%, to Jussify nds stand. This cass, how-
ever, 15 not ia peint. 7Ths issue there 1ls;: Is a
liconsed commisclon werchant, who is u sularled agent

of a prodacer, liasl. for tha 1, tax laposeld on COE~

‘mission marchants for zallilng Sie agricultural products

of ths prodicer: ‘

LN View W ALL 10 FUREBLUINU, responient 1s
ordered to refund %tc potitiomer tne sum of ¥21,620.36
which the latter has erronecusliy pald ag broker's per-
eantage tax for the perlol eoveriag Juna, 196U to Hay,
1962, dithout pronouncesent as to eousts

80 CAD i
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i "i-"rI. u" 5&.
rreslding Judge

P e lhenit |
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i-ioeiato Judge
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