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DELGADO SHIPPING AGENCI®S, INC,,

in its an as agent of the
g8 "TOKUK: "3 LHE
Petitioner,
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DECISION

This is an appeal from the deecision of the Commis-
sioner of Customs af irming the decisgiom of the C‘llut-
or of Customs in Mministrstive Case No, "=531/70 ime
posing an administrative fine of *10,039,00 upon the
vessel 85 "TUKUKC MART gnd/or pﬂitim-f herein as
ship agent, for viclation of Section 2523 of the Tariff
and Customs Code, whieh reads as Tollows:

&g e OF patc
dmﬂbﬁn the nnifn:?mh by -:n "

than twenty the gross welght as .
deelared in ﬁ m or h:lll uf lad}
thurur and the Colleetor ghall be of opin-

.I“‘:.u:"si“o%‘{‘.:ﬂa"ﬂn %ot "Tha naster
nr p ilot in command, cwner or oyee of
'?'?-'l..n' ::I.unft a ﬂnu-g not mere
3 ef the value of the
cle re to whish the

zlﬂﬂ exists, may sed upon
the fmvort ﬂnh or atreraft,

The faets, as shown by the records, are as follows:
The S8 "TOKUKC MANI" aprived at the Port of Manila on
September 20, 1969 and discharged 15 bales of textile
remnants imported from the "mited Otates covered by
Bill of Lading Vo, MM-42 with a declared weight of |
15,470 1bs. Upon examination of the shipment, however,
it was found by a Customs "xaminer that it actually
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veighe 19,497 1bs,, or with an excess weizht of I,
027 1ds,

on Jamuary 13, 1970, %“uurdo R, Oatehalian, Chief
of the Law Division of the Buresu of Customs wrote a
let er to petitionar 'raquirinl it to explain in vrite
ing why no adminigtrative Tine should be imposed on the
vessel, the 85 "TOKUXO MAW™, for violstion of Seection
2523 of the Tariff and Customs Code,

In a letter dated February b, 1970, petitioner as-
serted that there wes no vielation of Section 2523 eof
the Tariff and Customs Code remsoning out to the Col-
lector of Customg (1) that the weight and measursment
indicated in 1its Permit To Deliver Imported Coods is
the same as that indicated in the ship's Inward Carge
Foreign Manifest and the Bi1l of Ladingy (2) that the
freight collected on the shipment was not based on
eargo's weisht but on 1%s measurementy and (3) that
the weight reflceted in the Inward Foreign Manifest and
the. B11l of Lading was based upon the declaration made
by the shipper to the Agent or Master of the carrving
vessel, ,

ATter a hearing conducted in the Jurean of Castoms,
the Collector of Customs of Manila rendered a decision
en Ostober 22, 1970 against the =8 "TOKUK® MARI" holdw
ing it Meble for viclation of Seetion 2523 of the Tar-
4ff and Customs Code and imposing upen 1t and/or its
agent, petitioner herein, a fine of 2,008,000, and that
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upen failure to remit the Tine, the vessel shall de
subjeat to forfelture,

On Nevember £, 197%, petitioner filed a "Motion
To Bet iside Deeision™ o7 the Cellester of Cnetoms,
Hearing was eonducted on the motion to get asgide the
decision on November 26, 1970, Congequently, cn Hove
ember 12, 1974, the Colfuetar ef Tustoms, modified,
his deeizion of Uetocber 22, 1970, by inereasiag the
fine bto P10,039,00 purguant to Seetion 231? of the Tam
127 and Customs Code ageinst the soid SF "TOXUKO Madl'®

and/or 1tg locel shipring agent,

On December 20, 197k, petitioner dpresled to the
Commigsion=r of Customs, who, on “cﬁrunry 17, 1976,
renderad s deeision holding the 28 “PORUKO #AT" and/cr
its loeal agent, petitioner herein, liable for a fine
for vielation of Seetlon 2573, affirming thersfore, the
decisior of the Tollector of Tustoms @ated November 12,
197%, and from this deelsion, petitioner annealed to
this- Court,

The only fssus in this case is whether or not the
B8 "TOKUKU MATU" has viclated dection 2521 cof the Tare
AL and Customs Code wileh will subjeet it and/or its
local sgent, petitioner herein, to a fime of P10,039,00,

Petitioner contends that it 1s mot 1ilable fer a
fine beesusge (1) the disercpaney in welght was not Adue

to earelessnes: or incompetence of the magter cr ship
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agent, (2) the Tariff and Customs Code doss not re-
quire the statement of the weight of the carge in the
nanifest, (1) the cargo was freighted on the measure-
ment basis a7 not on its weight, and (4) the weight
in the D111 of lading as deeclared by the shiprer was
eonsidered as basis in manifesting the eargo, Petition-
er, therefore, is of the view that the declaration eof
the ecarge unn'nnt due te the carclessnegs or negligence
of its master, owner, or emploves cof the &5 “TOXUKO
RART

¥e nave held in Macondray & Co,, Inc, vs, Commis-
sioner of Custome, CTA Case No, 2696, Jarmary 21, 1977
(Certiorar: denied in 0,1, L-46287, June 20, 1977) ine
volving substantislly similar facts, as follows:

As regards the contention of peti-
tioner that the diserepaney is not due teo
the earelessnesgg or incompetence of the
master, ownar, or employeec of the vessel
beeause the weight deelared in the B111
of lading er manifest was supolied by the
shipnear, and that under Seetion 612 of the
Sode of Commeree, an’ even undur the Tge
rif? and Customs Code, the captain or

. master of the vessel s not required to
ascertaln the wn%iht of the cargo, a simi-
lar issue was gettled by thies Jo rt in
the ease of “F ¥, Zuellig, Inc,, in 1ts
capaglity as agent o the iff 'i-ngku
Gr y v3, Commissioner of Cus oms, CTA
Case No, 2350 :grtl 10, 1975, wherein it
wos ruled thlz e faet that the eaptain
of a vessel 1s not careless on the s
of his duties under the “ode of Tommerece
is no defenses against this penalty, Bee
cange of its nontreliing ef“eet on the
F:IICHB case, we will quote from the deci-
alion,

e « « On the other bng! petitioner

claimed thst the said digerepancy is
by no means attributable to the master
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or captain of ths vessel beeause, under
Article 612 o the Codo of Commerce
listing the duties o the said offie
¢ial, he 1s not required toescertain
the actual welght ¢! the cargo of any

artieular shipper, Consequently, it
i' .r.u:: that ua%;hnr e::;lt:l;al: nor

necmpetence ¢an 1'!“ against the
eaptain of the vessel "Hongkong Grace™
to justify the imposition of the pre-
nalty imposed by the Tariff and Cue-
toms Code,

It 13 not Article 612 of the
Code of Commerce which deals with the
duties of the eaptsin of a vessel
but Zeecticn 2523 of the Tariff and
Customs Jode that governs this ease,
Unler the latter lav the faet that
the cap sin of a vessel is not eare-
less on tha bases of his duties a3 enue
merated in the Code of Comuerce is no
defense against the penalty, The law
inecludes the carelessness ¢° the owner
oy employee of the vesszel., The expla-
nation of the mennger of the Ship Ing
Pivision of petitioner to the effect
that no shadpeing line in the United
States has fsollities for uhn:king
the weight or anntnnts ﬁ' the goods
:hiupnd thtrnfrul; NE : i

1ng p-titinnar a axpl nafiun as a valid
defense !s virtually ml1ifying Eection
2523 of the Tarif’ and Custema Cede,
brushing asi‘e the provisions of $oetion
252% of the saild Code as a dea? letter,
Doing business in the Philippines, it
behooves petitionsr to abide by our
Gustoms laws an' to ignore them is
nothing short of gross carelessness,

It 18 an omisgion of the concern that
one with ordinary prudenes should

have of the Customs laws ¢” the country
which 1% does business, (Mnterlining
‘“‘Dﬁliﬂo)

Anent petitioner's averme:t that the

freightage of the subjeet shipment was
- mode on a measursment dasig, suffice 1t
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40 stale that freighta e iz merely the
charge or compensation paid by the shijp-
per er importer to the carrier, and 1s

not a determinative factor in the assesse
ment and imposition of Auties and penalties
on the imwported goods, i® aptlv oneserved
by the responient, Treightsge is never a
faeter in determining the responsiMlity

of the veasel under Seetion 2523 of the
Tariff und Customs Code,

Acecordingly, since it has been esta-
blished that there iz a ¢iscrepancy of
71,N§D 1be, (24,066 158, in the present
ease) hotween tﬁ-z deelared welight (57,037
lbse) and the actual weight (131,378.1bs.)
of the subjeet importstion (51,016 1%g, and
7%,152.1ba, in the inst.nt ap-eal), whieh
éiserepancy is ohviously more than 0% of
the weight, and whieh is attributsble to
the e¢arelesgsness or incompetence of the
mas.ery officer o employec of the vessel
beeause of his reliatce solelv on tha -
deglared weight furnished by the shipprer
and failure to take steps o ascertsin and
verify the correct weight of the eargo ba-
fore transportisg the same,; in utter die~
regard of his obligation imposed on him
by the law, the vessel MS "“ernbank"
and/or its ship agent are llable for the
fine of not more than 157 gr the velue of
sald shilpment pursuant to "ection 2523 of
the Taprif? snd Customs Code, » ¥ x,*

Consids ing thut the imposed Mine under iection
2523 of the Tariff and Customs Code sho 1€ ha based
only on the value of the articles where the deflielenay
in weipht exigtgy, or in tha di erence in the valne
of the deglared and the satual welght of the immorked

artisles {Macendrsy and Je.y Ine, as agents of the
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M/8 "FEUISTRED" va. The Cormissioner of Customs, CI4A
Case Fo, 2684, April 24, 1978; Macondray & Co., Ing,
vses Commissioner of Customs, CTA Case Mo, 2741, Fabruae
ry 3y 19773 Delgado Shipring Apencies, Ines vss Comdse
sioner of Customs, CT. Cese No, 2687, Febraary 15,
1977), we find no showing in this ocase that the fine of
10,039,060 imposad by the Puresu of Customs is beyond
the maximm limit provided in said sSeetion 2523, [Hows
eyer, this Court notes that tle negligence or incompete
ence of the master, pilot in comnand, owner, or ewpmloyes
oan not bhe considered as owing to a williful negligence
or gross incompetence of suech magter, pilot in command,
owner or employeo of the 50 "IORUKD MARU™ to merit
the maximus fine. And considering thet the law has
allowed a latitude of diseretion in the imposition of
the fine, to our mind, the just and reasonsble fine that
shoild be imposed is P3,000,00,

Wi SHEF0RE, the decision of the Commissioner of

Cugstons is hersby modified, and the vessel 35 "TOXKUKO
MWARI™ gnd/or petitioner Delgade Shipping Agencies, Inc,
are heroby ordersd to pay a fine of $3,000,00 for vice
lation of Seetion 2523 of the Tariff and Custous Codes
With eosta.

30 GNDERED,
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Quegon Clty, -Juke 30 1978,

—

- ANTR €, ROAQUIN
Lflnunto Judge

I ConCulta
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