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Sale and a Protocol of Delivery and Acceptance transferring and
conveying unto petitioner its 100% shares in the Vessel.

On November 27, 2007, petitioner secured a “Clearance of
Vessel to a Foreign Port” to sail from tF Port of Batanc ; to
Mariveles, Bataan. The Vessel drydocked at Herma Shipyard
Incorporated located at Herma Industrial Conr lex, Mariveles,
Bataan where some repairs were made (Drydocking Certificate
dated December 14, 2008). Thereafter, the Vessel proceeded to
the Port of Manila (POM) for further repairs and v grading.

On December 26, 2007, the Vessel berthed at the POM sans
any clearance from the BOC.

On January 17, 2008, the Chief of Run After the Smugglers
(R£..5) Group issued a Mission Order by virtue of which the
operatives conducted initial inquiries about the presence of the
Vessel in the port.

On January 21, 2008, the Chief of RA.5 Group issued a
“Subpoena Duces Tecum/Ad Testificandum” which was served
upon petitioner.

On January 25, 2008, Esteban Tajanlangit, his counsel and
representatives from OROPHIL Shipp International Co. Inc.,
the company engaged by ._steban .ajanl 1git sometime in
Septemt - 2007 to manage and market the \ 3¢ as a cruise
ship, appeared during the investigation conducted at the RATS
office.

On February 25, 2008, petitioner secured its Certificate of
Incorporation from the Securities and Exchange Commission
(SEC).

On March 3, 2008, petitioner fi 1 with the MARINA an
application for authority to acquire the subject Vessel.

On March 4, 2008, the District Collector of the POM, issued
a Warrant of Seizure and Detention (WSD) a iinst the Vessel
under Seizure Identification No. 2008-854 for having been
illegally imported in violation ¢ ¢ :t._1 2530(f) & (1) (5) of the
Tariff and Customs Code of the Philippines (TCCP). The WSD/
was implemented by the RATS Group on March 6, 2008.
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On March 19, 2008, petitioner moved to quash the WS to
which the RATS Group interposed an opposition.

On May 23, 2008, the District Collector of the POM lifted i e
WSD and order 1 the release of the Vessel to petitioner, which
ruling was affirmed by the Commissioner of Customs (COC) on
August 21, 2008.

On automatic review, respondent reversed and set aside
the Decision of the District Collector of the PC.| and ordered the
forfeiture of the Vessel in his 1st Indorsement dated September
17, 2008, in this wit

In view of the foregoing, the Order of
District  Collector, F M in  Seizure
Identifice on Case No. 2008-054 lifting the
Warrant of Seizure Detention (WSD) issued
against M/V Coco Explorer 2 a .a. M/V
7,107 Islands Cruise is hereby REVERSED
AND SET ASIDE. Accordingly, the subject
vessel is hereby FORFEITED for proper
disposal in compliance with existing
pertinent laws and regulations.

On May 6, 2009, respondent denied petitioner's Mc on
for F :onsideration. Petitioner’s Motion for Leave to Admit
Second Motion for Reconsideration suffered the same fate on
June 22, 2009.

On July 30, 2009, petitioner appealed respondent’s
adverse ruling via a Petition for Review before the Court in
Division. Incorporated therein was the prayer for issuance
of a temporary restraining order (TRO) ¢ i1/or preli nary
injunction to enjoin respondent from enforcing 1 e forfeiture
order, or for issuance of an order to suspend the
implementation of the forfeitur order and temporary
release pendente lite of the Vessel under bon: to petitioner.

On September 30, 2009, respondent f 2d his Answer.

On November 11, 2009, the CouL t in Div sion denied
petitioner's prayer for issuanre nf a2 TRO ¢ the ground that
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In espousing a stance contrary to the finding of the

Whether or not the Second Division
erred in upholdine the decision ¢ the
Respondent ordering the seizt 2 and
forfeiture of the Petitioner’'s Vessel for
non-payment of import duties in
violation of the TCCP.

Court in Division, petitioner insists _1at:

I1.

I1I.

Petitioner insists that there was no importation when
M/V Coco Explorer ai ived at the Port of Batangas on

Contrary to the Second . .vision’s finding, there
was no import dionwk 1tk \ ;¢  first entered
Philippine territory on September 4, 2007.

A. Section 1202 and 106 of the TCCP do
not apply to vessels.

B. e Vessel lawfully entered Philippine
territory solely for the purpose of
repairs.

C. Mr. Tajanlangit _:cided to purchase
the Vessel only after it entered
Philippine territory.

D. MARINA approval is required before a
vessel may be lawfully imported or
purchased.

Contrary to the Second Division’s fin ng, the
seizure and forfeiture of the Vessel are not
warranted because the Petitioner never
committed fraud nor even intended to deprive
the Government of any lawful taxes and duties.

The Second Division should have nullified the
Assailed DOF Resolutions for being issued in
patent and brazen violation of Petitioner’s r _1t
to administrative due process.

J
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1. The Vessel, which allegedly entered
Philippine  jurisdiction  for  repairs,
intended and tually stayed in the
country, making the Philippines, the
articles’ port of destination;

2. The Vessel failed to secure a
transhipment permit which is required of
foreign ¢ cles simply passing through
the country;

3. The Ports of Call states that the purpose
of the trip of the Vessel to the Philippines
is for “delivery”;

4. Mr. Esteban Tajanlangit Jr. immediately
entered into a Memorandum  of
Agreement (MOA) with C&C Marine A/S
twenty (20) days after the Vessel’s
arrival or on September 24, 2007;

5. Several stipulations in the Memorandt
of Agreement between the C&C Marine
A/S and Esteban Tajanlangit, Jr. lead to
the inescapable conclusion that the
Vessel entered the country for delivery:

a. Mr.Tajanlangit, eight (8) days after
the Vessel’'s arrival or on
September 12, 2007, made a
deposit of 10% of the purchase
price of two hundred sixteen
thousand US dollars ($216,000.00);

b. The buyers have inspected the
Vessel at Sriracha Harbor, Thailand
and have accepted the vessel
following inspection and the sale
was outright and definite; and

C. The Vessel shall be delivered and
taken over safely afloat at a safe
and accessible berth or anchorage
in the seller’s option at the Port of
Batangas, Philippines;

6. No repairs was undertaken by then
Nt C&C Mar A, ita ved _:
the POB;

7. Mr.Tajanlangit, Jr. immediately executed

his plans of improving the Vessel’s
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condition in preparation for its domestic
use, as reflected in the following:

a. Mr.Tajanlangit contracted a ship
management company, Orophil
Shipping Int’l. Co., for the Vessel’'s
dry docking at the Herma Shipyard,
be in (sic) noted that under the
MOA the vessel was delivered
without the need to dry dock; and

b. The Vessel’s name was accordingly
changed from M/V Coco Explorer 2
to M/V 7107 Islands Cruise;

8. The Vessel entered the Philippine
territory without passing through a
customhouse in violation of Section 1201
strongly implemer :d by Section 1206 of
the TCCP;

9. Even assuming that its entry was for the
purpose of repairs, the C&C Marine A/S
failed to invoke any tax and duty
exemption privilege for conditionally-free
importations, Section 105-d of the TCCP;
and

10. Records show that the Vessel docked at
the Port of Manila (POM) in December
2007 without the necessary customs
clearance.

All the foregoing circumstances comb =2d prove t it
petitioner tried to evade compliance w 1 the legal
requirements of importation and payment of appropriate
taxes and duties by making it appear that tt Vessel’s entry
to the Philippine territory was m -ely for re airs. Prior to its
arrival at the Port of Batangas, there was already an
agreement between the parties to purchase i 2 Vessel ¢ 1
its arrival thereat was already for purposes of delivery. In
view of the fraudulent importation of the Vessel, Section
2530(f) and (m) of the TCCP applies, thus, justifying its
forl tur-

While it is true that repairs w made on the Vessel
but they were done to prepal it for dome tic use and only
after Esteban Taja angit, Jr. becar 2 its owner through
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exemption as regards it coverage. Ubilex non distinguit nec
nos distinguere debemos - when the law « jes not
distinguish, we should not distin_ iish.'> Consequently, t 2
Vessel, being the imported item itse.. is subject to taxes and
duties as encapsulated in Section 100 of the . CP which
states as follows:

SECTION 100. Imported Articles
Subject to Duty. — All articles wt
imported from any foreign country into the
Philippines, shall be subject to duty upon
each importation, even though previously
exported from the Philippines, except as
otherwise specifically provided for in this
Code or in other laws.

The pronouncement of the Supreme Cou : in the case
of Secretary of Finance vs. Oro Maura Shipping Lines,*® on
tt  applicability of Section 1202 of the TCCP when the
article sought to be imported is the vessel itself is in< _uc ve,
thus:

With the knowledge that the vessel
was released under a re-export bond, the
respondent should have known that 1 s
original entry was subject to specific
conditions, among them, the obligation to
guarantee the re-export of the vessel
within a given period, or otherwise to pay
the customs duties on the vessel. It should
have known, too, of the conditions of the
vessel's release under the re-export bond
and of the state of Glory Shipping Lines
status of compliance.

vere was an original but incomplete
importation by Glory Shipping Lines that
the respondent could not have simply
disregarded proceeds from know| Ige of
the vessel's history and the application of /

1SPNOC vs. Court of Appeals, et al., 457 SCRA 32 (2005).
16G.R. No. 156946, July 15, 2009,
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the relevant law. In this respect, Section
1202 of the TCCP provides:

Importation begins when the
carrying vessel or aircraft enters
the jurisdiction of the Philippines
with intention to unlade therein.
Importation is deemed terminate
upon payment of the duties, taxes
and other charges due upon the
articles, or secured to be paid, at a
port of entry and the legal permit
for withdrawal shall have be 1
granted, or in case said articles are
free of duties, taxes and other
charges, until they have legally left
the jurisdiction of the customs.

In order for an importation to be
deemed terminated, the payment of the
duties, taxes, fees and other charges of the
item brought into the country must be in
full. For as long as the importation has not
been completed, the imported item
remains under the jurisdiction of the BOC.
From the perspective of process, the
impc. _.ation that originally sta. _:d with
Glory Shipping Lines was therefore never
completed and terminated, so that the
respondent's present importation is merely
a continuation of that original process.

Contrary to petitioner’s theory, Title III of the .CCP
which pertains to “Vessels and Aircrafts in Foreign Trade” is
not applicable. The vessels under such provision are those
engaged in foreign trade; or those used to ship and carry
cargo from one port to another. This element is certainly
lacking in the instant case. I 'V Coco Explorer is not a cargo
ship but a cruise ship.

The Court En Banc is also not convinced that the Vess
lawfully entered the Philippine territory on September 4,
2007 solely for purposes of repair. Apart from the letter
dated August 31, 2007 sent by C : Marine A/S
representative Consuelo Pausanos to the (  ector of Port of J/
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clearance. Therefore, it was imported
contrary to law.

With respect to the findings of fraud,
actual or intentional fraud consists of
deception willfully and deliberately done or
resorted to in order to induce another to
give up some right. It must amount to
intentional wrong-doing with the sole
object of avoiding the tax.

At first glance, there is nothing wrong
with a foreign vessel entering the Philippine
ports for repair and after twenty days
became the subject of a Memorandum of
Agreement for its purchase by a Filipino.
Such can happen in business scenarios.

However, what is glaringly noticeable
and which led this Court to believe that
there was intent to deprive the government
of taxes due on the importation of the
Vessel was the series of events that
transpired prior to the seizure of the Vessel.

In addition to the fact that the
‘alleged ent to ref r' w ; defeated by
the evidence on hand, it bears stressin_
that notwithstanding the purchase of the
vessel in November 2007, there was no
attempt to comply with the le 1l formalities
and regulations of the MARINA and the
BOC.

On January 21, 2008, the Chief of the
Run After the Smugglers Group of 1e
Bureau of Customs issued a subpoena on
the Vessel, seeking explanation on the
presence of the Vessel in Philip ine
territory. Petitioner filed an ¢ plication for
an authority to acquire the Vessel with the
MARINA on March 3, 2008, which to this
Court is a mere afterthought and as a
result of the subpoena issued by the RATS
Group.

Its authority to acquire was approved
by the MARINA on May 6, 2008. Then,
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while its papers and registration were being
processed with the MARINA, it registered
itself with the Subic B s Freeport Zone and
was issued the corresponding Certificate of
Registration and Tax Exemption on January
22, 2009.

On February 4, 2009, petitioner finally
executed an Import Entry and Internal
Revenue Declaration (.....DJ), declaring
itself as the importer of the Vessel but with
a notation ‘tax and duty free importation
under RA 7227, as amended.’

It fo >»ws that it was only when
petitioner was issued the said Certificate
that it decided, under L..2 s5su )>tion that
it is free from taxes, to declare its
importation of the Vessel; which is almost
two years after the purchase of the Vessel.

The aforesaid events would lead a
reasonable man to conclude that they were
meant to circumvent the requirement of
paying duties over the imported Vessel.
They are badges of fraud on the part of
petitioner. It appears that the events were
planned to prevent petitioner from paying
the import duties due on the Vessel when it
entered the Philippines in 2007.

Mr. Tajanlangit justifies the non-
payment of customs taxes and duties even
after the purchase of the Vessel with the
available tax incentives by virtue of its
registration with Philippine Economic Z¢ e
Authority and Subic Bay Freeport Zone. But
then, the purchase was made in 2007;
while the Certificate of Registration and Tax
Exemption from Subic Bay Freeport Zone
was given only in 2009. Between 2007 and
2009, there is no certificate that petitioner
may use. Be that as it may, the Certificate
issued by Subic Bay Freeport —one provic
that exemption of petitioner from
impori ion dut ; covers only ‘I w
materials, capital equipment, and /
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household and personal items for use solely
within the Subic Bay Freeport Zone.’

While it is true that the fraud
contemplated by law is actual and not
constructive, this Court also recognizes the
principle that fraud is a state of mind, it
need not be proved by direct evidence but
may be inferred from the circumstances of
the case. (Citations omitted)

WH E, the Petition for Review filed on July 6,
2012, by petitioner 7107 Islands Shipping Cc ooratic is
hereby N , for lack of merit. Accord ¢ /, the assailed

Decision and Resolution dated March 6, 2012 and June 6,
2012, respectively, are FFlL..M™9D.

.E
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Pursuant to Sec ion 13, Article VIII of the Constitution,
it is hereby certified that the above Decision as bee
reached in consultation with the members of the Court En
Banc before the case was assigned to the writer of the
opinion of the Court.

ROMAN G. RIO
Presiding J stice



