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Court in Division in the assailed . acision of November 22,
2011 and affirmed in the subsequent Resolution of . 2bruary
6, 2012. The Court .2 anc sees no >mg _ling reason to
deviate from the findings of the Court in Division that the
assessment notices issued against "AS. are not valid as to
justify collection of alleged taxes. The ruling based on the
evidence presented is in consonance with the law and
jurisprudence on the matter. The Court En Banc quotes with
approval the disquisition of the Court in Division on the
matter, to wit:

Section 228 of the NIRC of 1997
specifically provides that:

‘SEC. 228. Protesting of
Assessment. — When the
Commissioner or his duly
authorized representative finds
that proper taxes should be
assessed, he shall first __>tify 1.2
taxpayer of his findings:
Provided, however, .nat a pre-
assessment notice shall not be
required in the following cases:

XXX XXX XXX

..1e taxpayer shall be
informed in writing of the law
and the facts on which the
assessment is made; otherwise,
the assessment shall be void.’

XXX XXX XXX

To implement this provision, the BIR
issued Revenue Regulations (RR) No. 12-99,
Section 3 of which states:

‘Section 3. _Je Process
Requirement in the Issuance of
a Deficiency Tax Assessment. —

XXX XXX XXX *4/
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cardinal principle in ac..inistrative inve_: _ itions: that
taxpayers should be able to present their case ar adduce
supporting evidence.” Moreover, the _ il and factual bases
of the assessment cannot be presumed.?

Anent BASF’s petition, it is evident that the same is
likewise a mere rehash of its Motion for Reconsideration (of
the Resolution dated 6 February 2012)** filed with the Court
in Division on February 28, 2012. No reason of significant
and compelling import have been advanced to alter, modify
much more reverse the observation and conclusion of the
Court in Division that the lifetime of any bond shall be from
the time of its approval by the Court until the case is finally
decided, 1 _solved or terminated. 1.. {__; t 2 assailed
Decision of November 22, 2011 is tt subject of appeal
before the Court En Banc. In other words, it is not yet final
and executory. Hence, there is no reason for this Court to
disagree with ..1e conclusion reached by the Court in Division
delivered in the fallowing fashion, thus:

To reiterate, Section VII of Circular
No. 04-970-SC (A.M. No. 04-7-02-SC),
otherwise known as “Guidelines on
Corporate Surety Bonds”, provides:

‘VII. LIFETIME OF BONDS
IN CRIMINAL AND CIVIL
ACTIONS/SPECIAL
PROCEEDINGS

Unless and until the
Supreme Court directs otherwise,
the lifetime or duration of the
effectivity of any bond issued in
criminal and civil actions/special
proceedings, or in any
proceeding or incident therein
shall be from its approval by the
court, until the action or
proceeding is finally decided,
resolved or terminated. This /
condition must be incorporated

23 Commissioner of Internal Revenue vs. Enron Subic Power Corporation, G.R. No. 166387,
January 19, 2009.
24 Rollo, pp. 1229-1241.
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in the terms and condit 1 of the
bonding contract and shall bind
the parties notwithstanding their
failure to expressly state the
same in the said contract or
agreement.’

Contrary to petitioner's contentic
the application of the aforemention
Circular to tax cases is not limited to the
se c:tion and qualification of surety
¢ mnpanies. While Section 7, Rule 10 of the
2005 Revised Rules of Court of Tax Appeals,
expressly states that, with respect to the
selection and qualification of surety
companies, the parties and the Court shall
be guided by Supreme Court Circular A.M.
No. 04-7-02-SC, there is nothing in the
said Circular which states that the
provisions in Section 7 is not applicable to
i < cases since there was no distinction
made. In fact the said provision clearly
indicates that it is applicable to ‘'t 1ds
issued in criminal and civil actions/special
proceedings, or in any proceeding or
incident therein’. The scope of the said
Circular is broad enough to cover tax cases
which may either be classified as a civil or
criminal case.

Applying the doctrine “Ubi lex non
distinguit, nec nos distinguire debemos”,
We cannot sustain petitioner’'s view. In
other words, if the law does not distinguish,
so We must not distinguish.

Thus, this Court is constrained not to
release the surety bond posted by
petitioner in view of the fact that the
lifetime of any bond shall be from the time
of its approval by the Court until the case is
finally decided, resolved or terminated. The
case attains its conclusion when there is
judgment stating that the = t'~ C-zision
is final and executory. As held in the case
of City of Manila vs. Court of Appea et al.,: “/
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-ZRTIFICATION

Pursuant to Section 13, Article VIII of the Constitution,
it is hereby certified that the above Decision has been
reached in consultation with the members of the Court En
Banc befor the case was assigned to writer of the
opinion of the Court.

ROMAN G. DEL ROSARIO
Presiding Justice
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CONCURRING AND DISSENTING OPINION

DEL ROSARIO, PJ.:

In the Decision (assailed Decision) promulgated on November 22,
2011, the former Second Division of the Court of Tax Appeals (CTA-
Second Division) granted BASF Philippines, Inc.’s (BASF) petition fow
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review and ruled that the deficiency Value-Added Tax (VAT) and Income
Tax assessments issued against BASF for taxable year 2002 are void on the
ground that the Commissioner of Internal Revenue (CIR) failed to inform
BASF, in writing, of the legal and factual bases of the tax assessments issued
against it. The decretal portion of which reads:

“WHEREFORE, the Petition for Review is hereby GRANTED.
Accordingly, the deficiency Value-Added Tax (VAT) and Income Tax
assessments issued against petitioner for taxable year 2002 in the
aggregate amount of P100,319,246.85 are cancelled and considered
withdrawn for lack of legal and factual basis. Respondent is permanently
enjoined from collecting said assessments.

SO ORDERED.”!

In the Resolution dated February 6, 2012 (assailed Resolution), the
CTA-Second Division denied the following:

1. BASF’s “URGENT MOTION TO RELEASE SURETY
BOND?” filed on December 2, 2011;

2. BASF’s “SUPPLEMENT TO URGENT MOTION TO
RELEASE SURETY BOND” filed on December 6,
2011; and

3. CIR’S “MOTION FOR RECONSIDERATION (Re:
Decision promulgated 22 November 2011),” with
BASF’s “COMMENT (To Motion for Reconsideration
dated 2 December 2011)”.

The dispositive portion of the assailed Resolution is as follows:

“WHEREFORE, premises considered, petitioner’s “URGENT
MOTION TO RELEASE SURETY BOND?” filed on December 2, 2011
and the “SUPPLEMENT TO URGENT MOTION TO RELEASE
SURETY BOND” filed on December 6, 2011 and respondent’s
“MOTION FOR RECONSIDERATION (Re: Decision promulgated 22
November 2011)” filed on December 5, 2011 are hereby DENIED for
lack of merit.

SO ORL......D." ,]

! Annex “A”, Rollo, p. 47.
2 Annex “B”, Rollo, p. 53.
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I concur in the ponencia of my esteemed colleague, the Honorable
Associate Justice Esperanza R. Fabon-Victorino, in so far as it denies the
Petition for Review filed by BASF on May 18, 2012 docketed as CTA EB
No. 903. Since the assailed Decision is not yet final and executory, it will be
premature to release the surety bond posted by BASF in relation to the
suspension of the collection of the subject deficiency VAT and Income Tax
assessments.

On the other hand, with utmost respect, I dissent in the ponencia when
it affirms the assailed Decision of the CTA-Second Division and denies the
Petition for Review filed by the CIR in CTA EB No. 872.

Under Section 228° of the National Internal Revenue Code (NIRC) of
1997, a taxpayer shall be informed in writing of the law and the facts on
which the assessment is made; otherwise, the assessment is void. Moreoverw

3 SECTION 228. Protesting of Assessment. — When the Commissioner or his duly
authorized representative finds that proper taxes should be assessed, he shall first notify
the taxpayer of his findings: Provided, however, That a preassessment notice shall not be
required in the following cases:

(a) When the finding for any deficiency tax is the result of mathematical error in
the computation of the tax as appearing on the face of the return; or

(b) When a discrepancy has been determined between the tax withheld and the
amount actually remitted by the withholding agent; or

(¢) When a taxpayer who opted to claim a refund or tax credit of excess creditable
withholding tax for a taxable period was determined to have carried over and
automatically applied the same amount claimed against the estimated tax liabilities for
the taxable quarter or quarters of the succeeding taxable year; or

(d) When the excise tax due on excisable articles has not been paid; or

(e) When an article locally purchased or imported by an exempt person, such as,
but not limited to, vehicles, capital equipment, machineries and spare parts, has been
sold, traded or transferred to non-exempt persons.

The taxpayers shall be informed in writing of the law and the facts on which the
assessment is made; otherwise, the assessment shall be void.

Within a period to be prescribed by implementing rules and regulations, the
taxpayer shall be required to respond to said notice. If the taxpayer fails to respond, the
Commissioner or his duly authorized representative shall issue an assessment based on
his findings.

Such assessment may be protested administratively by filing a request for
reconsideration or reinvestigation within (30) days from receipt of the assessment in such
form and manner as may be prescribed by implementing rules and regulations. Within
sixty (60) days from filing of the protest, all relevant supportir - documents shall have
been submitted; otherwise, the assessment shall become final.

If the protest is denied in whole or in part, or is not acted upon within one hundred
eighty (180) days from submission of documents, the taxpayer adversely affected by the
decision or inaction may appeal to the Court of Tax Appeals within thirty (30) days from
receipt of the said decision, or from the lapse of the one hundred eighty (180)-day period;
otherwise, the decision shall become final, executory and demandable. (NIRC of 1997)
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Sections 3.1.2 and 3.1.4 of Revenue Regulations (RR) No. 12-99,
implementing Section 228 of the NIRC of 1997, provide that:

“3.1.2 Preliminary Assessment Notice (PAN). — If after
review and evaluation by the Assessment Division or by the
Commissioner or his duly authorized representative, as the case may be,
it is determined that there exists sufficient basis to assess the taxpayer
for any deficiency tax or taxes, the said Office shall issue to the
taxpayer, at least by registered mail, a Preliminary Assessment
Notice (PAN) for the proposed assessment, showing in detail, the
facts and the law, rules and regulations, or jurisprudence on which
the proposed assessment is based (sec illustration in ANNEX A
hereof).

XXX XXX XXX

33.14 Formal Letter of Demand and Assessment Notice.
— The formal letter of demand and assessment notice shall be issued
by the Commissioner or his duly authorized representative. The letter
of demand calling for payment of the taxpayer's deficiency tax or
taxes shall state the facts, the law, rules and regulations, or
jurisprudence on which the assessment is based, otherwise, the
formal letter of demand and assessment notice shall be void (see
illustration in ANNEX B hereof).” (Emphases supplied)

Based on the foregoing, it is not enough for the CIR to just notify the
taxpayer of her findings. The taxpayer must be informed of the law and the
facts on which the assessment is based as it is more in accord with the
constitutional guarantee of due process.

Here, it is undisputable that BASF received both the Preliminary
Assessment Notice' (PAN) dated October 25, 2005 and the Formal Letter of
Demand’ dated November 24, 2004 with attached Assessment Notices
(FLD/FAN). A perusal of the PAN and the FLD/FAN shows that the factual
and legal bases of the deficiency VAT and Income Tax assessments are
indicated therein. Both the PAN and FLD/FAN state the following;:

“DETAILS OF DISCREPANCIES

Verification disclosed that per computerized matching
conducted by the Bureau, you have an undeclared importation for the
year, which is a result of comparing your importation per Bureau of
Customs (BOC) records as against your  portation per tax rett  thus
assessed pursuant to RMO No. 40-2003. The Details of Importation
with Return Information Matching (DRIM) from BOC showed that you m

* Exhibit “A”, Division Docket, Volume II, p. 683.
® Exhibit “B”, Id.
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have a total importation of P550,413,703.00 against P163,448,456.30 as
reflected in your returns. Hence, the discrepancy of P3 86,965,246.70.”6

Since the PAN and FLD/FAN contain Details of Discrepancies that
specify the legal and factual bases of the deficiency Income Tax and VAT
assessments, I humbly submit that the PAN and the FLD/FAN are valid as
they comply with the explicit requirements of Section 228 of the NIRC of
1997 and Sections 3.1.2 and 3.1.4 of RR No. 12-99.

It is my view that any claim against the validity of the PAN and
FLD/FAN is a matter which should be the proper subject of a protest.
BASF’s assertion that the PAN and FLD/FAN lack legal and factual bases
does not by itself justify BASF’s disregard of the procedure under Section
228 of the NIRC of 1997 and Section 3.1.5” of RR No. 12-99 on the manne(r)w1
S Id. (note 3 and 4).

7 “Section 3.1.5 Disputed Assessment. — The taxpayer or his duly authorized
representative may protest administratively against the aforesaid formal letter of demand
and assessment notice within thirty (30) days from date of receipt thereof. If there are
several issues involved in the formal letter of demand and assessment notice but the
taxpayer only disputes or protests against the validity of some of the issues raised, the
taxpayer shall be required to pay the deficiency tax or taxes attributable to the undisputed
issues, in which case, a collection letter shall be issued to the taxpayer calling for
payment of the said deficiency tax, inclusive of the applicable surcharge and/or interest.
No action shall be taken on the taxpayer's disputed issues until the taxpayer has paid the
deficiency tax or taxes attributable to the said undisputed issues. The prescriptive period
for assessment or collection of the tax or taxes attributable to the disputed issues shall be
suspended.

The taxpayer shall state the facts, the applicable law, rules and regulations, or
jurisprudence on which his protest is based, otherwise, his protest shall be considered
void and without force and effect. If there are several issues involved in the disputed
assessment and the taxpayer fails to state the facts, the applicable law, rules and
regulations, or jurisprudence in support of his protest against some of the several issues
on which the assessment is based, the same shall be considered undisputed issue or
issues, in which case, the taxpayer shall be required to pay the corresponding deficiency
tax or taxes attributable thereto.

The taxpayer shall submit the required documents in support of his protest within
sixty (60) days from date of filing of his letter of protest, otherwise, the assessment shall
become final, executory and demandable. The phrase "submit the required documents”
includes submission or presentation of the pertinent documents for scrutiny and
evaluation by the Revenue Officer conducting the audit. The said Revenue Officer shall
state this fact in his report of investigation.

If the taxpayer fails to file a valid protest against the formal letter of demand and
assessment notice within thirty (30) days from date of receipt thereof, the assessment
shall become final, executory and demandable.

If the protest is denied, in whole or in part, by the Commissioner, the taxpayer
may appeal to the Court of Tax Appeals within thirty (30) days from date of receipt of the
said decision, otherwise, the assessment shall become final, executory and demandable.

In general, if the protest is denied, in whole or in part, by the Commissioner or his
duly authorized representative, the taxpayer may appeal to the Court of Tax Appeals
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in which an assessment, which is otherwise presumed correct, should be
assailed.

Stated differently, BASF’s declaration that the PAN and FLD/FAN
are invalid for want of legal and factual bases is not in itself sufficient to
invalidate the assessments. BASF should have protested the assessments in
the manner provided by law and regulations. Unless and until declared void
or invalid by proper authorities, the PAN and FLD/FAN issued against
BASF are presumed valid and made in good faith.

In the case of Central Metro Trade Distributors, Inc. vs. Hon.
Commissioner Guillermo T. Parayno, Jr., Hon. Estrella Martinez,8 this
Court En Banc, citing Section 3.1.5 of RR No. 12-99, emphasized the
consequence of a taxpayer’s failure to protest a tax assessment, viz.:

“The above-quoted Revenue Regulation explicitly requires that
the protest should state the facts and law upon which it is based,
otherwise, as in the instant case the protest shall be considered void and
without force and effect.

Thus, there being no protest on the assessments issued by
respondent, the same has attained finality by mere lapse, of time
and is no longer open to dispute and discussion. Any objection
against the assessments should have been pursued in accordance
with Section 228 of the NIRC.” (Emphasis supplied)

The Supreme Court has also ruled that “the fact that an assessment has
become final for failure of the taxpayer to file a protest within the time
allowed only means that the validity or correctness of the assessment may no
longer be questioned on appeal.””

within thirty (30) days from date of receipt of the said decision, otherwise, the assessment
shall become final, executory and demandable: Provided, however, that if the taxpayer
elevates his protest to the Commissioner within thirty (30) days from date of receipt of
the final decision of the Commissioner's duly authorized representative, the latter's
decision shall not be considered final, executory and demandable, in which case, the
protest shall be decided by the Commissioner.

If the Commissioner or his duly authorized representative fails to act on the
taxpayer's protest within one hundred eighty (180) days from date of submission, by the
taxpayer, of the required documents in support of his protest, the taxpayer may appeal to
the Court of Tax Appeals within thirty (30) days from the lapse of the said 180-day
period, otherwise, the assessment shall become final, executory and demandable.” (RR
No. 12-99)

* CTA EB CASE NO. 179, January 3, 2007 (CTA Case No. 7171), penned by the
Honorab'= A ~~~ziate Justice Caesar A. Casanova.

? Commussioner of Internal Revenue vs. Hambrecht & Quist Philippines, Inc. G.R. No.
169225, November 17, 2010.
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Here, records show that BASF never filed any protest against the
FLD/FAN within the thirty-day period provided under Section 228 of the
NIRC of 1997 and Section 3.1.5 of RR No. 12-99. In view thereof, the
FLD/FAN issued against BASF had become final, executory and
demandable. Thus, the CTA is deprived of any authority to rule on its
validity.'”

In light of the foregoing principles herein stated, I vote to DENY the
Petition for Review filed by BASF in CTA EB No. 903 and to GRANT the
Petition for Review filed by the CIR in CTA EB No. 872. Accordingly, the
assailed Decision of the CTA-Second Division should be set aside. BASF
should be ordered to pay the deficiency VAT and Income Tax assessments
for the year 2002 as stated in the FLD/FAN.

ROMAN G. DEL ROSARIO
Presiding Justice

' Supra, note 8.



