RE?OGLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
QUEZON CITY

“//LOVSTED & CO., INC.,

Petitioner,

- versus - ” C.T.A. CASE NO. 3177
COMMISSIONER OF CUSTOMS, '
Respondent.
X == === -————- X

LOVSTED & CO., INC.,
Petitioner,

- versus - C.T.A. CASE NO. 3178

COMMISSIONER OF CUSTOMS, 7/3 o/gg/

Respcndent.

DECISTION

Inasmuch as these two cases are appeélg‘from a
consolidated decision of respondent Commissioner of
Customs in Manila Protests Nos. 9741 and 9742 and in-
volve the same parties and raise the same issue, they.
are jointly submitted for decision. The facts are

not disputed, the parties having submitted in each case

P
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v

an agreed statement of facts as follows:

CTA Case Mo, .3177

Stipulation of Facts

PETITIONER and RESPONDENT, by their
undersigned attornevs herein respectfully
stipulate on the foilowing facts:

1. That Petitioner is a corporation
duly organized and existing under the laws
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of the Philippines, with principal office
at ¢/o Smith, Bell & Co., Inc., KEm. 13,
Manila South Expressway, Paranagque, Metro
Manila; and that respondent is the duly
appointed qgualified and incumbent Commis=
sioner of Customs and may be served with
Summons at the Bureau of Customs, Manila;

2. That sometime in July 1975, the
S/S “Marchen Maersk", Reg. No. 1059,
arrived at the Port of Manila and dis-
charged a shipment consisting of 17 pack-
ages of refrigerating machinery parts,
consignaed to herein petiti nexr covered by
Bill of Lading No. CFS=39 and declared
under Entry Ho. 054871, consisting of
fifteen (15) Model HGC 1000 compressor
valued at $62.35 each as appearing in the
Consular Invoice.

3. That upon appraisal of the afore-
mentioned imported spare parts, the Collector
of Customs by reason of an alleged "alert
notice™, increased the value of the same
from $62.35 to $70.24 each resulting to an
additional payment by petitioner of dutieés
and taxes in the amocunt of B459.00 as per
O.R. No. 447463, dated July 8, 1975;

4, That in a letter, dated July 22, 167%,
xerox copy of which is Annex "A" of the
Petition for Review and docketed as Manila
Protest No. 9741, petitioner protested the
additional assessment and collection of
customs duties, and taxes stating, among
others, that inasmuch as the questiocned
articles do not have yet an established .
and published home consumption value deter~
mined by the Commissicn of Customs, the
same should have been agsessed the customs
duties and taxes based on the value .appearing
in the consular invcice of merchandise in
accordance with paragrapii 2, Section 201 of
the Tariff and Customs Code as amended by
Presidential Decree No. 34}

5. That on April 14, 1978, the
Collector of Customs, relying solely on
the values mentioned in the alleges "alert
notice", rendered a decision dismissing
Manila Protest No. 9741 (and 9742), notice
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and copy received on May 3, 1978, by
Petitioner which is Annex "B" of the
Petitiong C

6. On May 17, 1978, petitionecr
appealed the aforementioned decision of
respondent pursuant to Section 2313 of
the Tariff and Customs Case, as amended,
which appeal was docketed as Customs
Code No. 79-13;

7. That on November 20, 1980, peti-
tioner received the decision of respondent
in the aforementiocned Case No, 79-13,
dated October 1, 1980, aff/rr.ing the decision
of the Colleccror of Customs in Manila, which
is Annex "C" of the Petition;

8. That the only issue to ke litigated,
in the case at bar, is whether or not
respondent is correct in determining the
home consumption value of the goods imported
based on an "alert notice” instead of that
appearing in the consular invoice of
merchandise.

CTA Case No, 3178

Stipulation of Facts

PETITIONER and RESPONDENT, by their
undersigned attorneys, herein respectfully
stipulate on the following facts:

1. That pztitioner is a corporation
duly organized and existing under the laws
of the Philippines, with principal office
at c¢/o Smith, Bell & Co., Inc., Km. 13, ~
Manila South Expressway, Paranaque, Metro
anila; and that Respondent is the duly
appointed gualified and incumbent Commissioner
of Customs and may be served with Summons
at the Bureau of Customs, Manila;

2. That a gchipment of 11 cartons of
Tzcumseh Compressor and spare parts arrived
at the Port of Manila aboard the S/S
"Traviata"™ with Registry No. 905, covered
by Bill of Lading No. 29, and declared under
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accordance with paragraph 2, Section 201
of the Tariff and Customs Code as amended
by Presidential Decree No. 34. Likewise,
it was further stressed that the invociced -
values declared were lower by 30% of the
list price which reqular discount is
allowed by herein respondent under Customs
Tariff Decision Circular No. 5-73, dated
May 4, 1973.

6. That on April 14, 1978, the Collector .
of Customs, relying solely on the values
mentioned in the alleged "alert notice",
rendered a decision dismissing Manila Protest
No. 9742 (and 9741), notice und copy receipt
on May 3; 1973 which is Annex "B" of the
Petition;

7. On May 17, 1978, petitioner appealed
the aforementioned decision of respondent
pursuant to Section 2313 of the Tariff and
Customs Code, as amended, which appeal was
docketed as Custcms Case No. 79-13;

8. That on November 20, 1980, petitioner
received the decision of respondent in the
aforementioned Case No. 79-13, dated October
1, 1980, affirming the decision of the Collector
of Customs of Manila, copy of which is Annex
"C" of this Petition;

9. That the only issue to be litigated,
in the case at bar, is wheother or not respondent
is correct in determining the home consumption
value of the goods imported based on an "alert
notice" instead of that appearing in the
consular invoice of merchandise. '

In CTA Case No. 3177, as stated by the parties, in
their stipulation of facts, upon appraisgl of the
imported spare parts consisting of 17 packages of
refrigerating machinery parts involved therein, the

Collector of Customs by reason of an alleged "alert

notice", increased the value of the same from $62.35
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Entry No. 047434 and broken down ds follows:

a) Ten (10) units of Model VFTL
" open type compressor with
flywheel and valves valued at
Us$128.38 each;

b) Five (5) BNK 585-10 valve assy
at Us$15.34 each; and

c) Five (5) BNK 512-8 shaft seal
kit assy at US$14.29 each;

3. That in the appraisal to determine the
Home Consumption wvalue for duties and/or taxes
purposes, the Collector of Customs by reason
of an alleged "alert notice" increased the
values of the aforementioned imported articles,
as follcws:

a) The VFTL compressors wvere valued at
U53223.8L each instead of ihe duly authenticated
value of US$198.83;

b} The valve assy BNK 505-10 to US$20.17
each instead of the invoiced value of US$15.35:

c) The seal kits (5) to US5%19.21 each,
instead of the US$14.92 invoiced value;

4, That due to the aforementioned increased
appraisal, the Collector of Customs of Manila;
assessed, levied and collected from petitioner
additional duties and taxes, including a fine in
the total amount of 23,570.00, as per Official
Receipt No., 6915, dated July 11, 1975;

5. That in a letter, dated July 22, 1975,
which is Annex "A" of the Petition for Review .
and docketed as Manila Protest No. 9742, herein
petitioner protested the additional assessment
and collection of customs duties, taxes and
fine stating, among others, that inasmuch as
the questioned articles do not have yet an
established and published home consumption
value determined by the Commissioner of Customs,
the same should have been acssessed the customs
duties and taxes bLased on the value appearing
in the consular invoice of merchandise in
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to $70.24 each resulting to an additional payment by
petitioner of duties énd taxes in the amount of B459.00
as per Cfficial Receipt No. 4474¢3 dated July 8, 1975.
And in CTA Case No. 3178, as again stipulated by the
parties, in the appraisal to determine the home consumption
value for duties and/or taxes purposes, the Collector
of Customs by reason of an alleged "alert notice”
increased the values of the aforementioned imported
articles, as follows:
é)_ The VFTL compressors were valued at
US$223.81 each instead of the duly
authenticated value of US$198.83;
b) The valve assy BNK 505-10 to US$20.17
each instead of the invoiced value of

U8515.35;

c) The seal kits (5) to US$19.21 each,
instead of the US$14.92 invoiced value.

Due to the aforementioned increa;ed arpraisal, the Collector

of Customs of Manila assessed, levied and collected

from petitioner additional duties and taxes, including

a fine in the total amount of B3,570.00, as per Official

Receipt No. 6915 dated July 11, 1975. ‘ o
The law on the determination of the basis of the

dutiable value of an imported article is.Section 201 of

the Tariff and Customs Code, as amended by Presidential

Decree No. 34, now Section 201 of Presidential Decree

No. 1464, otherwise known aé the "Tariff and Customs

Code of 1978". The applicable law clearly and unequivocally
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states that the dutiable value of an imported aorticle
subject to an ad valofém rate of duty, like thelshipments
in question, is based on its home consumption value ot
price (excluding internal excic2 taxes), as freely offered
for sale in the usual wholesale quantities in the ocrdinary
course of trade, in the primipal markets of the country
from where exported on the date of exportatior to the
Philip?ines, including the wvalus ¢ 2ll containers;
coverings and/or packings and incidental expenses to
placing the article for shipment, plus ten (10) per cent
of such home consumption value., And the home consumption
value or price is the wvalue or price declared in the
cohsular, commercial, trade or sales invoice.

Where there exists a reasonable dcubt as&to the
value or price of the imported article declared in
the entry, the correct dutiable value of the article
should be ascertained from the reports of the Revenue
Attache or Commercial Attache, pursuant to Republic
Act No. 5466 or other Philippine diplomatic o?ficers
and frcm such other information that may ke available,
The Commissione:r oI Customs is required however to
publish from time to time the home consumption values
of articles exported to the Philippines as ascertainecd
and established from the data gathered.

Since the provision of the law applicable is

clear and specific that the "home consumption value"

1C
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upon which the dutiable value of an imported article
should be based is the value or price declared in the
consular, commercial, trade or sales invoice, the home
consumption value of the refrigerating machine parts
involved in CTA Case No., 3177 should therefore be at
$62.25 each based on the consular invoice; and the

(a) ten units of Model VFTL cpen type cempressor with
flywheel and valvzs should be wt $198.83 each; (b) five
BNK 505-10 valve assembly, at $15.34 each; and (c) five
ENK 612~8 shaft seal kit acsembly, at $14.92 each,
covered in CTA Case No. 3173, bazed on the consular
invoice. The law seems clear and mandatory. It meiely
calls for application as wordsad.

Given howéver that there existed a reaéonable
doubt on the part of the Bureau of Customs as to the
correct values or prices of the shipments in question
as declared by petiticner based on the consular invoices,
was the appraisal of such importations made by the said
Rureau based on an alleged falert noticef proper? As‘sgted
earlier, the same applicable statute provides that; in
such case, the correct dutiable value of the impcrted
article shall be ascertained from the reports of the
Revenue Attache or Commercial Attache (Fcreign Trade
Promotion Attache), pursuant to Republic Act No. 5466

or other Philippine diplomatic officers and from such
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other information that may be available to the Bureau
of Customs., From thewdata thus gathered, the Cqmmissioner
of Customs shall ascertain and establish the home
consumption value of the article exported to the
Philippines and shall publish such list of value from
time to time.

Here, in the cases at bar, the valuaticns of the
shipments of petitioner were basec on an alleged "alert

notice", not on th2 established and published valucs

thereof as mandated by the law applicable. As a mattet
of fact, the records of the cases do not show, as required
by law, from what data the alleged "alert notice" wis
gathered, how the Commissioner of Customs ascertained aid
established the home consumption values of tﬂe impor ted
‘articles, and where and when was such alleged "alert notice"
published. Even more, no such "alert notice" or value,
or evidence thereof, was presented or offered by respondent.
The bare averment thot tﬁe basis of the appraisal of
subject shipments is an alleged "alert notice", un-

. L
accompanied by adequate evidence as to the existence of
such notice, the basis of the values or prices stated’
therein, as well as the publication thereonf, would seem
to suggest that there were no established and published
home consumption values doitermined by the Commissioner

of Customs of the subject shipments as required ky the

law. ©Specinlly so when the parties in their stipulations
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of facts merely stated that the appraisal was based on

an alleged "alert notiée". Clearly, therefore,_the
bais of the appraisal of the dutiable values of peti-
tioner's shipments was not in accordance with the
provisions of Section 201 of the Tariff and Customs
Code,

There being no fidelity to what are required by the
legal provisiocons applicable, this Jourt could not look
with approval on the zappraisal by the Bureau of Customs
of petitioner's importations based cn an alleged "alert
notice". Where, as here, there is no adherence to the
language of the statute, there is no basis for the
assertion that there exists a reascnable doubt as to the
values or prices of the shipments in questioﬁideclared
in the entries. Ccnsidering the mandate of the law that
the home concumption value or price chall be the value
or price declared in the consular, ccmmercial( trade or
sales invoice, and the official character of thece
invoices, certified to as correct by the Philippine Ccnsul

v 4
at the port of origin; and there being no reasonable,
ground to deny to thzoie documents the fa{th or credence
normally due thereto, the home consumption values declared
in the consular invoices of the shipments in question,
should be the bases of the dutiable values of the imported

articles. (Commissioner of Customs vs. Celdran,
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L-23425, February 25, 1964, 22 SCRA 743.) The language
of the law, which expresses a definite and sensible
meaning, is the safest guide as to the statutory policy,
to which compliance is due. (See Procter & Gamble
Philippine Manufacturing Corporation vs. Commissiciner of
Customs, CTA Case No. 2788, February 27, 198l.)

The pronouncements in Bell Hobart Manufacturing
Incorporated vs. Commissioner oi Customs, CTA Cases Nos.
2750, 2751, 2752 and 2753, March 10, 1978; Procter &
Gamble Philippine Manufacturing Corporation vs. Commissioner
of Internal Revenue, CTA Case No. 2357, May 9, 1678;

Hiap Hong Trading Co., Inc, vs. Alfredo Pio de Roda, Jr.,
CTA Case No. 2804, June 27, 1980, which were subsequently
affirmed and reaffirmed in other cases, the iatest of
which is Procter & Gamble Philippine Manufacturing
Corporation vs. Commissioner of Customs, CTA Case No.
2788, February 27, 1981, are controlling in the cases at

bar. We gquote from RBell Hobart and FProcter & Gamble:

"Nonethesless, assuming arguenco that
there exists a reasonable doubt as to the
value or price of the impcrted trichlorc— ‘
carbanilidas declared in the consular, com-
mercial and sales invoines, as well.as in
the entry, and the correct dutiable value
of the article should be ascertained from
the reports of the Revenue Attache, Com~
mercial Attache (Foreign Trade Promotion
Attache) or other Philippine diplomatic
officers and from such other informaticn
that may be available to the Buieau of
Customs, pursuant to Section 201 of the
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Tariff and Customs Code, as amended by
Presidential Decree No. 34, as alleged by
respondent, it is to be stressed that the
Commissioner of Customs is required by law
to publish such list of values from time

to time. He dces not only have to ascertain
and establish the home consumption value,
but must also publish such lists of values
from time to time.

Public policy would seem to require
that importers be informed in advance of
the home consumption values, or information
values, of articles exported to the Phiiippines.
This would prevent uncertcin.y, let alone
the exercise¢ of purely personal discretion,
specially on the part of customs appraisers,
in the matter of the ascertainment and deter-
mination of the price or value of imported
articles. Furthermore, 1if importers are
informed in advance of the home consumption
values or information values of articles
exported to the Philippines, they can properly
declare the dutiable values of their shipments
and thus avoid i{he heavy penalties imposed
for misdeclaration, if not delays inthe
release of cocds from customs cutody which
entail lose of time, money and energy."

Accordingly, the home consumption values or prices
as bases of the dutiable values of the shipments under
consideration consigned to petitioner should be the
values or piices declared in the congular invéices of
the subject shipments. The protests of petitioner o
against the assessment and collection of additional’
customs duty and advance sales tax on its shipments
under consideraticn are therefore meritorious.

We note however that with regard to the claims for
refund of the amcunts of B37.00 and B93.00 in CTA Case

No. 3177 and CTA Case No. 3178, respectively, as additional
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advance sales tax paid by petitioner on the anpraisal of
the subject shipments; the same can not be passed upon

by the Court in view of the fact that nothing iﬁ the
reccrds show that petiticner had filed its written claims
for refund thercof with the Commissioner of Internal
Revenue within two years from dates of payment and that
the latter was made a party to these cases. Further, the
action for recovery must be instifuted in court also
within two years after payment. Without satisfying these
jurisdictional requirements provided in Section 306

(now Section 292) of the National Internal Revenue Code,
which in the instant cases are lacking, the same is fatal
to the claims of petitioner for the refund of the overpaid
advance sales tax on the importaticns in éueéti?n. (Wise

& Company vs..Commissioner of Customs, CTA Case No. 2717,
Decembcei 29, 1977; sece also reslution dated January 15,
1979, certiorari denied in G.R. No. L-51242, March 7,
1980; National Dental Supply Incorporated vs. Commissioner

of Customs, CTA Case No. 2826, June 39, 1980; Campos Rueda

L}

4
Corporation vs, Commissioner of Customs, CTA Case No.

2829,‘July 28, 1980; Jardine Davies, Inc. vs. Commiczioner
of Customs, CTA Case No., 2634, October lé, 1980; Procter

& Gamble Philippine Manufacturing Corporation vs. Cocm-
missioner of Customs, CTA Case No. 2788, February 27, 1981,
Campos Rueda Corporation vs.‘The Honorable Commissioner

of Customs, CTA Case No, 2828, August 15, 1974, cer-
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tiorari denied in G.R. L-63995, Feb. 11, 1985.) There
being no ccntroversy bztween the parties that the
additional amounts of 2422.00 and ¥1,060.00 in CTA Case
No. 3177 and CTA Case No. 3178, respactively, assessed
and collected from petitioner represent additional
customs duty because of the appraisal of its shipments,
only said amcunts cf P422.00 and 21,066.00 are rcfundable
to petitioner. And there being no more legal basié for
the immmsition of the fine of 82,186.00 in CTA Case No.
3178, the same is also refundaiLie to petitbrer.

WHEREFORE, the decision appealed from is modified
as indicated in the above opinion of the Court. Pes-
pondeiit Commissioner oi Customs is hereby ordered to
grant a tax credit to petitioner Lovsted & Co., Inc.,
the amounts of ®422.00, 21,060.00 and 82,186.00. Without
proncuncemant as to costs.

SO ORDERED.

Quezon City, Metro Manil~, July 30, 1985,
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Presici Judge

WE CONCUR:

NTE Cf ROAQUIN
ciate Judge
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