LI PHILIPPINE:
T PPEAI

PARACAIR GUnAlD COB ULIDATED
BINING COMPANY,

Fetitioner,
= Versus - CeToA. CABE NG, 3B1
JOBE ARANAS , Collector of '
Internal lov.nnue. Manila, Qé/r g// / ﬁ 7
Wespondant, W

bae I 10Aa

This 1s an sppeal from the decision of the Col-
lector (now Commissioner) of Internsl Revenus dated
January 1%,1997, essessing agaiast and demsnding from
the petitioner the asmounts eof #1,894,00, #10,147.00
and $4,477.00, representing defiefency income taxes
for the years 1962, 1953 snd 1984, respectively, These
deficfency assessments were {ssued se¢ s result of the
disallowance of certajin deductions ¢laimed by the peti-
tioner in its income tax returns filled for the years
under review.

The facts that have Loen established or stipulated
upon are sunmarized hereunder. The petitioner, Parscale
Gumsus Consclidated i ining Company, ¢ 2 corporatien duly
organized snd existing uader the laws of the Fhilippines
and is engaged in the mining lndustry, Before World War
11, the petitioner was operating its nining concessions,
but during the wax, its mschineries snd equipment were
destroyed and its aines abandoned. After the liberation
of the Philippines, the petiticner started te rehabilitate
its mines with & view teo resuming its normsl operatioms,
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During the yeams under preview, i.e., 1992, 1953,
and 1984, the sctivities that wemt en "in petitisner's
mines consisted of clesning the tuanels, retimbering the
underground property, erecting buildings, putting up the
mill machineries, equipment and propertiss and tastidg
ores preparatory to full-scale operation.” (Par. 9,
stipulation of facts.) It was only en January 3, 1956,
that the petitioner commenced more eor less full-scale
operation and production,

During these sane years, the gross income of the
petitioner consisted of;

Eox the vear 1952

(1) btomt frem Hongkong
Shanghsi Bank ceeesene ¥ 4,471,957

{2) Bividends received from

(206 of $48,000) teseess 12,000.00

(3) Sales of 5upplios ceececse 113.18

Eor the veap 1953,

1) iInterest £ tiongkong
' ) &5 w!?m sscsesse 350, 68

{(2) Divuem fram s?m
Of .“Qm, sesceB OSSR ‘.m-w

(3) Profit on sale of
14,400 shares of 5an
m-‘ BTOWODY cocssssse 56,476.96

Eor _the vear 1954,
(1) Interest from Demons~

tration Geld Mine
L“. 200060002000 PSCSOOQORSY w.m.m

(Pax. ¢, Stipulation of Facts.)
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Qut of 1its expenses for each year, it appeazs that
the petitioner capitalized & pertion thereof and treated
the other part as current expenditures., The iteus or
portion of items allocated as current expenses were thus
claimed as deductions frem its gross income fer incame
tax purposes. lHowever only the iollowing ftems of deduce
tions were allowed by the respoadent;

Eox_the vesg 1952

(1) 1/2 salaxies and wWages seeeese ¥4,150,00

(2) /3 legel and secre=~
tarfial fee6 ,ccvovossssens IO W

‘3) All transfer ‘mt foes cevees 1200.,00
(") 1.“‘4 tr.“llp'-j SXPOENSESE ssvevee 1“3.15

{5) /2 stationery and
..”1“. soBsOPOGSIALBDATIOIBRES m.‘:

(6) i/2 postage and telegram cesee 208,10
g | 1953

‘1‘ UQ ﬂﬂit.*ﬂ i t.l"ﬂl"“ PETYY ) 218..‘7

‘2] Vaﬁ ulﬁm ssmossPOEBORIOGLS bma’l

(3) I/2 salaries and wWages ccsesese #200.00

“) 1/3 wedigal ccencesssssnsessnse 299.62

(5) /2 stationexies and
j “PFI‘..‘ eavecsossssesvaene 322,32

{6) 2/3 legal and secre-
tarial £€€6 cecveccccnvsace lg;lélic'-&'

(7) All txensfer agent fees .eeeee 1,200,00

(8) /5 zeal estate taXES .occecece 456.41

(9) /2 audit £008 cevvvvccessnsss 175,00

(i0) /2 director's £008 ...cececse 62%.00
Eor_the yesr 1954 |

(1) /3 postage and telegrams .... 158,40

0 :
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(2) 1/4 tzaveling expenses cecseeee P 1,012.96
(3) 1/% salaries and Wages secesee 1,320.00
(4) 1/9 medical expenses .ceccssee 449,24
(3) 1/3 office supplies cesececcss 137,17

{6) /2 legal and secre~
tarial feed .cecvncscnsece 1.1".“

{7) All transfer agent fees .eeeee 1,200.00
(a) 1}’3 real estate taxes soestessp 456,54

(9) 1/2 sudit 088 .occccsnsensese 198,00
{10) 1/2 director’s fees ..cecevees 780,00
‘1:) v4 foiﬂ’ﬁ BALBNGEE sevvevesen 993,77

(See pars. 3, 4 and B, Stipulation of Facts,)
On the other hand, the respondent disallowed the fole
lowing deductions claimed by the petitiener, to wit:

Eeor the vear 1953

(1) Mine General Overhead =
u‘ of iﬂ?.bﬂbﬂu sessacsesesse 7.391035

(2) General ex e = )2
of ﬁ‘-lmmoooo.t-fboooooco 2.“20“

Eox the vear 1953

‘1) ASSOSSIONES seeovoncscsoscanes 14,727.04

{2) Mine General Overhead -
Ua Qf PS!.”Q.H eseshasesesns 1":.9”.?3

(3) General expenses « 1/2
of #4,544,00 ,e0000ces0s00000e 2.272-'-)3

(4) Maintenance and Repair =
auteo equipment = 1/3 of
*"4.90‘7.19 SO BCOOEBANSIROR2O0COOOS 1.“5‘9‘3

(5) Maintenance and Hepair -
nat equipnent - 1/3
of ¥49, esvsasecoesseane l‘Mﬂ

(#) Workmen's Compensation =
v‘ “ #&m.w P00 0080000¢0 m‘w

{(7) fees - 1/4 of
m.gl 00690020V OPORGOIOSELTYS 1’”6‘12
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(8) Depreciation ~ 1/4 of
totdl deprecistion of
“Q%“ D000 ERRNELEEIRTSY i a'au“

Eox the vesx 1904:

{1) Mine Generel Overhesd =
m of .’52.'1‘9.“ sessnessesee m.mn’a

(2) General expenses = 1/3
of F6.ﬁblin5 tescscdsvenesess 2,183.9%

{3) Repairs and na:mtvm:; =
”'ml 20909 POBODSOOPOROGSY ’.363-68
(4) Repairs 2nd daintenance <
hinery equipment - L4
“ F“‘HT.iﬂﬁ' o8 BOR2GCELBOSGOIROR 9'161‘”

(%) Depreciation = 1/4 of
P10,025.04 cseessscenssscesse 2,505,911

(6) Road Maintenance - 1/4
of .3;m-“ ¢tossanseseptonase T61.59

(7) Road uﬂt atl e
) 9‘ $652.90 .-c??tvoooonooo.oo 163,23

{8) Haulage =~ 1)“4 of £3,100,00 .. T15.00

(Sge par. 1, Stipulation of Facts.)
The respondant acgordingly assessed the petitioner defie
cliency income tax for the vears 1902, 1953 and 1954 in the
amount of #1,894,00, ¥10,147.00 and r4,477.00, pespectively,
which 18 now the subject of review, .

o issue has been raised with regexrd to those expen~
ditures which the petitioner hed capitalized, Neither is
there a3 question as to the items or pemtiens of itews which
were ingurred by the pelitiociner and allowed by the respon=
dent. The only jssue therefore 15 llaited to the disallowed
items, the question being whether or not the respondent Come
missioner of Internal Hevenue properly diszllowed the aforee
mentioned ftems claimed 2s deductions from the petiticner's
gross income for the years in question.

Under the Income lax Law, 2 taxpayer is allowed to
deduct frem gross ingome =
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"Rapenseg— all the and

expenses paid oz inc ing m:—
lr in carrying en any trade or business
tng 8 reasonable allowange for onal

m actuslly rendered; x x x * (Sectieon

30 (a) (1), Taxn bdn underscoring added,)
However, it is also provided that in computing net ’.‘““"'
no deduction shall in any case be allowed in respect of -

={2) Any t pu.d wt far M

.

“{3) MLmt .M !.n g9
w e e L
ec. 31, Tax Codey numum m-
The pertinent poxrtions of Revenue Regulations Ne. 2

which Implenents the fesegoing statutery previsions, state
as follows:

: T grou income inglude
the erdinary and necessary expenditures di-
rectly connected with or pextaining to the
taxpayexr's trade or business., The cost of
goods purchased for resale, with proper ad-
Justment fox opening and cleosing inventeries,
is deducted freom greoss sales in computing
groes income. Among the iftems included in
business expenses are management expenses, Com=
afissions, laber, mpplm incidental repeirs,
operating expenses of txmpuutm equipment
used in the trade or business, traveling ex-
penses while away from homa solely in the pur-
suit of 3 trade or business, sdvertising and
other selling expenses, tegether with insurance
premiuns against fire, storm, theft, accident,
or other similar losses in the case of 2 busi~
ness, and rental for the use of business pro-
pexty. A texpayer is entitled to deduct the

necessary expenses paid in ¢ on his
mmu from his gross ingcome whatever
source. "

Sec. 68, = The cost of iIncie
dental repairs neither materially add
totbvﬂ&nnfth- Imwnm.ly
prolong its life, but keep it in an aoxdinerily

8
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efficient operaling condition, may be deducte
ed as expense, nwmmpintnmy
aceount is not increased by the amount of such
expenditure. HRepeairs in nature of re~
placemente, te extent that they arrest
deterforation and ap {ably prolong the l1ife
of the preperty should be charged against the
deprecistion reserve If such account 1s kept,"

"Bec, 120, C _mﬁ.u_:mmlguﬁ = No de-
ductien from gross Income ma made for anv
amounts paid out for new bulldings ox for per-
mnanent improvements or betterments made to ine
crease the value of the taxpaye r's property,
or ia- -Za amounts expended, In restaring pro-

making good the exhaustion thereof
m an allowance for depreciation or
dlnlm or other allowance 18 or has been

made, Xx x x¥
In applying the foregoing statutory rules and Interpreta=
tive nmutm' teo the instant case, the 1ssue nazzows ssub
down to the questicn as Lo hi*fth&: the expenses incurred
by the petitioner constitute “ordinery and necessary ex=-
penses® allowable as deduvian under said Segtion 30 {a)
or are in the nsture of “"capital expenditures® and there=
fore thle under sald Section 31 (o).

In the application of the foregoing statutory xules
and Implementing regulations, it musi be noted Lthat when
the expenditures cover Lusiness expenses and capitel items,
the % s upon the taxpayer to show the basis under
which a proper segregstion s to be made, In ths event
the taxpeyer fails to meet such burden, the entize expene
diture must necessarily Le cdisallowed as a dtmtm,]

"Whezre an sxpenditure covers Loth repairs
deductible as Lusiness expenses and capital
ftems, it Is incumbenit on the taxpayer to maks
& proper I:Bnltm; otherwise the eatlre ex~

llowed as a cdeductisn.*

dertens, Law of Federal Iacome laxatlon, Vol,
® i“. 3.30. Pe 373.}
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We shall now preceed to consider the items ¢cleimed
as deductions by the petitioner. A review of the expene
ditures givea above will show that the allocation of cure
zent expenditures, was made on a wore ar less acbitrary
manner, The segregution was based allegedly on estimetes,
but the same was without » fixed er peasonabls basis, In
fect, It may be obsewved that the apportisnment of the
same kind of expense In one year varies in the succeeding
year er years without any explanation of such change or
changes by the petitioner. let us cite a few axamples.
“Mine General Overhsad" was so apportioned thet for 1952,
/4 thezeof was trested as current expenditure, wheress,
for 1953, the fraction was Incressed %o L/3 but for 1994,
zeduced to 1/5. Respecting the “saintenance and Repair*
sccount for suto equipment and meshinery squipment, M3
thereof was treated as curzent expenditure for 1953,
whereas, only i/4 was allosated fer 1964, The “"Generxal
Expense” was allocated to current expenditure in the fol-
lowing preportion: 1992 and 1963 « 1/2 thereof and 1954 «
1/3 thexeof, the rest being capitalized. iIn all these
cases, howsver, the apportionment has been based on esti-
aates which have not been supported by substantial and
reasonable grounds,

 On the other hend, the item of “Assessaent” Is
claimed as deduction In Its entivety fer the year 1953,
We take it thet these were fncurred In the charscter of
“works and improvements” pequired by Sections 8i, 82 and
83 of the Mining Low {Commenwealth Act Ne. 137), Ia such
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8 case, the payments appear to be more of capital expen~-
ditures than exdinary business expenses and must conse-
quently be capitalized under Section 31 (s) of the Tax
Code, Likewise, the “Assay Fees” were allegedly incurred
1a 1953 to cover costs of the checking of the samples and
of buflding up of petitioner's mines, The circusstances
indfcate that they ware iIn the character of development
eXpenses, preparatory to the operation of the mines and
may not be claimed as mmﬂ and necessary axpenses,

On the whele, we note that except for the bread
statements of the petitioner's witnesses as regards the
expanses incurrved, there has been no showing that the
apportioned expenditures cloived as deductions were actually
spsat by it as "oxdinary and necessary expenses for camzye
ing on the trede or business” of the petitioner, especially
considering that it was not vet engaged in the opdinaxy exr
nopmal mining operations.

It should be especially remembered that during the
years under reoview, the only "activities gofing on In petie
tioner®s mines consisted ef cleaning the tunansls, retimbere
ing the undarground propertv, erecting bulldings, putting
up the nill aschineries, ecquipment, maintaining these afll
aachinexies, equipment and properties, and testing ores
preparatory full scale operations® {par. %, stipulatfion
of facts). Vit follows that the sulk of the expenses Ine
curred by the petitioner were for the aferesaid purposes,
which were In the charactexr of development expenses pree
paratexy to the engaging fin the nermel operstions. Unless
the taxpayer horein can reasonsbly peint out which expenses



DECE ION
CoToA. CASE NO, 381

- 30 =

or portion thereof were orxdinary business expenses; the
/\
expenditires must have to be deemed capital autlays. )
It @? a pule ullmcmlui that -
*4f an expenditure fs made to an ine
tonded output, it is properly chargeable to
sapital as a cost of development; ii the ex-

penditure s made to an outpuk, it
t properly chargeable to operating expense,”

Guanacevi Mining Co. v8, Commiss loner of
1 Revenue, 127 F 2d 49, 51, ¢itin
Maxsh Pork Coal Co, vs, Lucas, 4 Cir,, 42 F
2 83, 85, 86, and Enterprise Ceal Cu. we,
effinand’s Gis., B4 £ 20, B0o) ot
Considering that the finding of the respondent e«
that the payments In cuestion wers capital outlays ~= I8
Whhmiuﬂtﬁtwmmwu
proving it to e errcneons (Welch v. Helvering, 1933, 290
Us. 11, 78 L. Ed. 212}, and it appearing that the peti~
tioner has failed to show that the expenditures disallowed
were ia the naturs of erdinary and necessary expenses
zather than as capital cutleys,we are constrained to held
that the disaliowances were propexly mede,
WHEREFURE, finding no erxror in the decision appealed
from, the sane 1s hereby affirmed and the petitioner s ‘
ordered to pay the sums of P1,894.00, F10,147,00 and #4,477,00
a8 defisiency inceme tax fer 1902, 1983 and 1954, respece 1
tively, plus 05u surcharge and interest st lu per wonth frem ]

February 18, 1957, uith ecests against the petitiener.

|

S0 GRLERED,
Manils, Januery 31, 1959, £ l
| /Z.;:—g‘lmﬁ HASLE
Fresiding Judge
10




