'REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
MANILA

PANAY ELECTRIC CO., INC,,

Plaintiff,
ILOILO CIVIL
- YOrsus = CASE NO, 3087
COLLECTOR OF INTERNAL REVEMNUE, /19
Defendant. (blé)

DECISION

Plaintiff herein, Panay Electric Co., Inc.,
is seeking te recover from defendant the sum of
#135,872,67 ao‘:;z;;od overpayments of iis {535-
chise tax from January 19, 1947 to Januery 18,
1952,

Plaintiff is a sorporation duly organized
and existing under the laws of the Philippines with
offices in the City of Iloile. It operstes under a
franchise, Act No, 2983, as amended by Act No, 366D,
of the Philippine Legislature, for a period of fifty
years from the appreoval of said franchise on Febe
ruary 22, 1921, It has been granted the right teo
construct, maintain, and operate an electric light,
heat and power system, for the purpose of genmerating
and distributing elestric¢ light, heat and power for
sale within the munig¢ipajities of 1leoileo, Ls Paz,
Jare, Arevale, Ste, Barbara and Pavia, Province of
Iloilo. Under its franchise, it is subject to 2
1-1/2% franchise tax on its gross earnings fer the

first twenty years and 2% for the remaining thirty
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years of the pecied of the fram hise, Upon the
effectivity of Republic Act Ne, 39 on Octeber 1,
1946, which amendsd Section 299 of the National
Internal Revenue Code, defendant required plaine
tiff te pay a franchise tax at the rate of 5: of
$2s gross earnings, instead ef 24, From Jenusry
19, 1947 to January 18, 1952, plaintiff paid the
% tax, On May 7, 1948 and June 7, 1949, counsel
foxr the plaintiff wrote letters to the Collector
of Internal Revenue protesting the imposition of
the 5% tax on the ground that Section 7 of lepublic
Act Me. 39, which amended Section 259 5f the Tax
Cede, does not apply to the plaintiff, The Cole
lector in his two letters, dated May 28, 1948 and
July 28, 1948, ruled that the 5k franchise teax was
applicable to plaintiff eifective Uctober 16, 1946,

On April 25, 1950, 2 field examinex of the
Auditor Generalts Office subuitted 2 report recouw-
mending that plaintiff oe held liable for deficienmcy
franchise tax im the amouat of #2,069,26, exclusive
of surcharges, covering the pericd frow November 1,
1945 to Decembar 31, 1949, On the strength of said
reconnendation, defendant sent & leiter dated iay
27, 1950 to pleintiff directing the latter to pay
the said deficiency tax to the City Treasurer of
Iloile within tem days frem peceipt of said letter,
The plaintiff paid the tax ia June, 1950,

On Mdarch 25, 1952, the Supreme Court decided
Philippine Railway Go. v, Collector of Internal Ae-
venus, G.R. *L-3359, wherein it was held that the
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rate of tax provided in Section 299 of the Revenue
wode, 35 amended Ly Hepubilc Act Mo, 39, 1s not
applicanle to holders of franchises which provide
for specifiic rates of franchise tax, OUn the strength
of the above decision, plaintiff, in a letter to
the wity Ireasurer of llollo dated /pril 16, 19%%,
but received by said official on April 18, 1952, re=
questad reiund of the sxcess tax pald by it since
Uctober 1, 1946 up Lo the date of the letter in the
amount of 135,872,667, The Cellector, in reply,
admltied that overpayments were made, but stated
that action on the claim had Lo be deferred until
after the audit of the uwooks of the coupany by the
General Auditing Cifice. oUn July 8, 1952, plaintiff
wrote another leiler te the Collector reiterating
M«l cl‘m {or I‘ful}d' and on JU.L’ 22. 1952‘ the
Collector answered in the ssae tenor as above, which
we guote: _
"#with reference to your letter dated
July 8, 1952, T have the honor te inform
you that your overpa within the two-
period from 18, 1950 to April
1952 cannol be ascertained by this
Qf’lﬂi until after your books of accounts
for sald period have been audited by the
Gensral Auditing Office, ~Inasmuch as you
have d the franchise tax sinee April
18, 1 instead of 2x as provided for in
section 8 of your franc \Act o, 2983,

as smanded by Act o, 3665), and in the
light of the ision of the Supreme Court

in the cass of -m.l.lpﬂ:m.m“rﬁo.m
Gollector of Internal t, it is be-
lieved that you have an o yuent sufe
iranchise tax for
the second quarter of 1902, Fowever, if
that such -~ 1&“
no overpayment is
there shall be Lopesed the 298 sur-
charge on the tax due for sald gquarterxr,

o
o
o



&;ﬂllﬂt to eection 299 of the Tax Code,
records show that your claim for re=-
fund of overpayment was filed with the
City Treasurer of that City ealy en
April 18, 1952,

"In this connection, your atteantion
is invited to Section X9 of the said
Code which provides that the *autherity
of the Collector of Internal Revenue to
credit or refund taxes or penalties un-
der this section can only exerc lsed
if the claim for credit or refund is
made in wri and filed with him with-

in two after payuent of the tax
nm.{:g: Fa t of tax

is net cen by this ce
2 cleim for refund of ovarpayment,
if any."

Without waiting for Lhe -finll decislon of
the Collector, ;;1Mtiff filed on August 20, 1952
a petition for review with the defunct Board of
Tax Appeals, On October 18, 1952, the Boerd pro-
mulgated its decision reversing the decision of
the Collector and ordering him to refund to the
plaintiff the sum of #64,607,07 as alleged overe-
peyment during the peried 1950-19%1 and r70,272.49
covering the peried 1947-1950, On Octeober 29, 1952,
plaintiff filed = motion for reconsideration,and
the Board, on December 29, 19952, modified its dee
cision declaring the petitioner entitled to 2 tax
credit of 64,607,07 subject to suditing regulae-
tions, but denied the refund of F70,272,49 corres-
ponding to the peried 1947-50, Fromthis decision,
plaintiff appealed to the Supreme Court, The Supe
reme Court im fts reselution of March 30, 1954,
which became final and executery on kay 5, 1954,
dismissed without prejudics the said appeal, On
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liay 15, 1954, plaintiff filed a complaint against
defendant In the Court of First Instance of lleile
sesking to recover the said sum of #135,872.67,
Upon the erganization of this Court, the case was
remsnded here for fimal dispositioa upon motion of
plaintiff’s counsel.

There is no dispute as to the rate of tax
payable by plaintiff on its gross earnings, defen-
dant having sdmitted that the former is lisble te
tha iranghise tax of 2Z& under its frenchise, and
aet 5% s provided in Section 259 ef the Natienal
Iaternal Aevenue Code, as amended by Republic Act
do. 39, in line with the decision of the Supreme
Couzrt in Philippine Railway Ce. v, Collector of In-
ternal Revenue, G.R. Neo. L-38%5, March 25, 19352,

ihe enly issue is one of jurisdiction. Defendant
contends that plalatiff failed te comply with the
requireneats of Sectien 306 of the Reveaue Code
ralative to the filing of & written claim feor rve-
fund and the institutlien of judicial proceedings
fox recovery of taxes exrronscusly or illegally cele
lected within two years froa the date of payment, On
ths other hand, plaintiff contends that Sestien 306
of the Revenue Code does not apply, its franchise
tex lisbility meot being an intermal revenue tex,

Cn the guestion whether or net the tax pay-
able by plaintiff under fta franchise is an inter-
aal revenue tax, the former Board of Tax Appeals
expressed the opinion that the saze is an intermal

ravearme Shw.
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*x x x Petitioner draws a dis~
tinction between tax propezr and franchise

tax, /
*'A tax s a ferced s iD=
position or contxibution; it ope-

rates mﬁ%; and 13 in no way
ﬂ!ﬁﬂﬂ‘lﬁt upon the will or gone
tragctual assant, sxpress or iuplied,
of the person texed,' (31 Am, Jur,
pPPe 38-39,)

*Francise tax is *in consideration

of the granting of the franchise,' and

SoAs Rpeetety G Siiatin. b 1oy

sents y or Yo t is

in ona word, a centrectual assent, 5‘

crrrectly malntained the respondent,

Section 18 of the Tax srvmerates

what sre hNational Internal Revenue Taxes,

and others fremchise taxes are

clearly LM; Section 255, Tax on Cocpe-
orate ‘ranchises, deals with franchise

taxes.® ) (B.T.A, io, 85, Ost, 18, 1982,)

It 1s clear from & reading of Section 290 of
the Revenws Code that the "franchise tax" provided
therein refers nol onaly to the tax imposed in said
section but aleo to the "taxes, charges, snd pere
centages” prescribed in the special charters under
which holders of franchises operate, In fact, the
colleciion of frsachise taxes and the penalty fexr
delinquency are governed by Section 259, in so faz
as the provisions thereof not inconsistent with
the specisl charters. Aand Section 18 of the Re=
venue Cods, 38 pointed eut by the feormer Zoard eof
Tax Appeals, clearly ¢lassifles franchise taxes as
national internal revenue tazes, Ve might alse add
that Section 355 oi Lhe Revenue Code prevides for
the disposition of franclhise taxes as other nee
tional internal revenue taxss, We have, therefore,

no doubt in our minds that the franchise tax pres-
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cribed im Act No, 2983, as amended by Act Ne. 3668,
under which plaintiff opersates, is a national in-
ternal revenue tax, end the provisions of law
governing refunds of national internal revenue
taxes aze spplicable te refunds of ths franchise
tax here ia question, )

Moveover, 1f, as contended by plaintiff, the
tax imposed by its charter is met aan internal re-
venue tex but & contractual obligation, then this
Court hes ne jurisdiction to entertain the case
and the same should be dismissed. Claims of pri-
vate parties ageinst the Government arising frem
contract are under the exclusive jurisdictioa of
the Auditeor General, whose decisions ia such mat-
ters are appealable directly to the Supreme Court.
(See Com. Act Ne, 327.) The position taken by the
plaintiff in this case is, therefore, untenable,
It has instituted the present action against the
Cellector of Internal Revenue under the hational
Internal Revenue Code and yet it claims that said
Code 1s net applicable, It alleges that the gen-
exal law on prescription of actions, snd not the
Revenue Code, applies, and yet it did set resort
to the remedy prescribed by law faxr such cases.

Having arrived at the conclusion that the
franchise tax provided in the charter ef plaintiff
is & natisnal internal revenue tax, and, therefore,
suits for recovery of such tax are governed by the

1
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National Internal Revenue Code, we will now proe
¢ceed to consider whether or not plaintiff has come
plied with the requisites prescribed by sald Code
in actions for recovery of internal revenue Laxes,
The franchise tax sought to be recovered by
plaintiif was paid on verious dates from January
13, 1947 to January 18, 1952, The law applicable
is Jection 306 of the Hevenue Code, which provides:
“Sec. 306, HRecovery of tax erron~
or preoceeding m:f be maintained in any
court for the of amy natiomnal
internal revenue tax hereafter all
to have been erronecusly ex illegally
assessed or collected, or of any penalty
claimed to have been collected without
~ authority, or of tan 2lleged to have
been : excessive ar any Sanner wronge-
fully collected,until 2 claim for refund
or credit has been duly filed with the
wollector of Internal Hevenue; but such
suit or proceeding may be maintained,
whether or not such tex, pemalty, or sum
has been paid under protest or Jduress,
In sny case, no such suit or proceeding
shall be begun after the expiration of
two years from the date of payment of
the tax or penaity,”
section Wé of the Aevenue wode requires that
before an action may be instituted in court for re-
covery oif an internal revenue tax allegedly errone
ecusly or illecally cellected, the taxpayer must
first file a written elaim for refund thereof with
the Collector of Internal Revenue within two years
from the date of payment, and the judic ial proceed-
ing for recovary must be instituted within the same
periecd, whether or not the Collector has rendered a
de¢ision on the claim of the texpayer., (wee Poce

ve Posadas, 64 Phil, 6405 Bermejo v. Collector, Gef.
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e L=3029, July 25, 19503 Kiensr v, Pavid, G.R,
No. L-BlE3, April 22, 1953.) Ia this case, plaine
tiff filed fte claim for refund wmith the City
Treasuzer of lloile (a deputy of the Collecte:
of Internal Bawcnna._SOc. 6, Natienal Internal
Revenue Code) on April 18, 1952, (See Annex "E*
of the Complaint.) Prior to that, plaintiff sent
letters to the Collector of Internal Revenue, but
these letters were not claims fex refund but enly
protests against the euling of the Collecter to
the effect that the rate of tax payable by plain-
t17f was 54 undexr Sectien 299 of the Revenue Code
and aot 3% under its charter. We agree with the
findings and gpinion of the former Soard ef Tax

Appeals in regard te the import of said letters.

"iao exominatien of the fixst let-
texr of the petitieoner iddrnss:d to the .
t, dated day 7, 1948,
that the petitienerx, lft-r an 0:’011-
tion of law and the provisions of
the franchise granted the petitioner,
ted that the Provineisl Revenue
Agent :; advised of ::: exemption .:ha
tieoner froa m of
fp.nchizo taxdggzzz tg‘ Tax Code,
The request was reSpene-
dent on May 28, 1948, hl- second let~
ter of thn p.ti dated Juune 7,
iy sont Sreoptlon to s el
88~
) t*s stand be reconsidered., Pee
itiener's counsel made & compavative
exposition. ef the contents of the
RO Ry i
ven way,
in which the petitioner ceontands thz;
the Supreme Court had decided that the
firenchise given to the lattex pﬂ:tlins
of the nature of a contrect and
fere, tan a-t be wodified e, anaaici oz
W L 3 r"wm »
ou July ﬂl. ::ir reiterated his view
d&as the pttitllntr lisble fox
5% franchise tax, as
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for by the amended Tax Cede. In both

letters of the petitieoner aferementioned,

we can not find any hint eof the peti-

tioner's desire for the refund oi the

anount paid in excess or & request for tax

credit, The letters are mere arguuents

in support ef petitionexr's theory and a

request for the reversal of the rullng -

of the respondent. Assualng that the

respondent granted the requesl of the

patitioner as stated in its two letters
aforsmentioned, the most that the res-
pandent could L is to advise his agent

in Iloilo to discontinue collecting froa

“::::t““?“ ﬂllfr;:uu tlxi a'ilzlunu

pe oner forma categoric

rli;!;l!: Mfmu oiitlu -m-s;: tax

pe would not, ea his

inltutiw refund same., X E R"
8.T.,A, Case No. 8%, Dec. 29, 1952,)

At any rate, even if we concede that the two
provious letters of plaintiff da ed May 7, 1948 and
July 28, 1949 may be censidered claims for refund,
enly the amounts erroneously paid within two years
before August 20, 1952, the date when plaintiif
filed a petition for review with the {ormer Hoard
of Tax Appeals (if the filing of the petition with
said Board is to be considered as Gemmencement of
Judicial proceedings under Section 36 of the Hee
venue Code), may be refunded, inasamuch 2s Section
306 requires thet judieial actidn musi be Llnsti-
tuted within two years after paymeni, In other
words, it is not enough that there be & wrliiten
¢laim for refund witldn two years after pajuent
of the taxy it is essential that in addiiion to the
¢lain for refund the judic Lal accion aust e insti-
tuted within the same peried, otherwise Lhe action

for recovery would be bacred,
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then this case was under consideration by
the Board of Tax Appeals, defendant alleged that Lhe
excess payments wade by ﬁlunuff in the aggregate
amount of FIC,272.49 prior to April 18, 1950 were
not recoverable, and that only the sum of §i64,607.U7,
representing overpeyments wade froa April 19, 1950 to
January 18, 1952, was refundable, In fact, defen~
dant alleged that "steps have been taken by the rese
pondent to credit to the petitioner the amount oi
F64,607,07T x x x as overpayment in the frenchise
tax of the latter during the years 1950 and 1951 in
the light of the decision of the Supreme Court in the
Philippine Railway tzse,” (Bp, 243, Answer of Res-
pondent in 8.T.,A, Case No, £5,) However, when the
present case was insflituted in the Court of First
Instance of Ileilo on May 15, 1954, after the ape
peal from the decision of the Doard of Tax Appeals
was dismissed by the Supreme Court without prejue
dice, defendant claims that the right of sction as
regards the entire glaim has already prescribed on
the ground that the appeal by defendant to the Hoard
of Tax Appeals did not stop the running of the
period provided in Section 306 of the Hevenue Code,

As already stated, this case wes originally
instituted in the former Soard of Tax Appeals,
created by Executive Order No, 40leA, series of
1951, on August 2, 1952, Section 20 of said Exe
ecutive Order provided that "no judicial procesd-
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ings against the Governzent invelving matters aris-
ing under the Nationzl Internal Revenue Code x x
shall be maintained eacept as herein provided, un-
%11 and unless an appeal has been previously filed
with the Board of Tax Appeals and dispesed of in
accordance with the provisions hereof.” The same
section prescribed that decisions of the then Soard
of Tax Appeals were sppealable directly to the Sup-
reme Court, Since no zction fer resovery of in-
ternal revenue taxes erromeously or illegally paid
could be ingtituted in court until am appeal was
filed with the Soard of Tax Appeals whose decisions
were appealable d.ir.ct_.lr te the Supreme Court, it
necessarily follews that the imstitution eof an
action in said Board was intended to be the come
mencement of judicial proceedings within the meane
ing of Section 306 of the Revenue Code, Although
these provisions of Executive Order No, 40l-A were
declared unconstitutional in Univessity of ite,
Tomas v, Joard of Tax Appeals, G.R. No. L=3701,
June 23, 1953, yet plaintiff had a right to believe
that said provisions were valid and binding before
they ware declared unconstitutional., As a matter
of fact, even after the decilsion of the Supreme
Court in the case of the Universiiy of Ste, Tomas,
decislons of the Joard of Tax Appeals continued to
be appealed to the Supreme Court, both by the Govern-
ment and by the taxpayers, The case of herein plaine
tiff was one of the cases appealed to the Supreme
Court (G.R. Wo. L-6483),

- - i

)
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¥e are of the opinion, under the foregoing
circumstances, that the institution by plaintiff
of an 2ction in the former Board of Tax Appesls
on fugust 20, 1952, constitutes commencement of
Judicial proceedinus within the meaning ef Sec-
tien 306 of the Revenue Code, sufficient to sus-
pend the runaing ef the two-year périud provided
in said section, and that the sald period continued
to run again after May 5, 1994, when the decision
of the Supreme Court dismissing without prejudice
plaintiff®s appeal in G,R, lNo, L-6488 bhecame final
and executory, to Jay 15, 1954, when the present
conplaint was flled in the Court of Flrst Instance
of Tleilo., Since there was ar interval of 10 days
from May 5, to iay 15,1554, plaintiff may be con-
sidered, for purpnlis of determining the two-year
period under Section 306 of the Revenue CLode, to
have commenced judicial action for recovery of its
excess payuents of the framchise tax on August 30,
1952, Accordingly, only the excess péyments made
by plaintiff within two years prior to August 30,
1952 way be refunded,

The records show that the excess payments of
the franchise tax made by plaiatiff, whiclh are not
denied Ly defendant, are as follows: |

Eg;ii;£: ﬁ!;gggigllﬂ. I!I{EEI.!I Q:I;!glllli

Jane 1 5,769.62 5 2,W7.85 » 3,461.77
ﬁ 5.m.“ 2.!0!.13 3*7“0”

18 6,984, 7% 2,723,% 4,190,85
Oet, 20 6,703,20 2,681.2¢2 4,021 93
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FOTL0ES.39 ¥ 3,154,16 I 4,73l.23
ﬁ. 19 8,38.21 3,359.28 5,038,93
o 19 Co690.88 39476430 Se2l4.03
mtt l‘ 9.9&.8? ‘.m.” 5.”1.”
Jar, ;9 9.5&'“&.3‘# 3.5\12.“ 5.7‘33.53
m. ﬂ 10.763.“ 4,“.” 6.‘“.39
Jul. 19 11,903.17 4,760.27 TodAle 21
Oct. 19 12,447,072 4,978.83 7,468, 25
Jl.. i) l&.‘kil-ﬂ# h.&yzl“ 8'@8051
Apzr, 19 11,217.26 4,486,9C 6,730,36
M. 10 lE.lLu.ZT 4.%51 7.&*‘7&
Ost, 18 13,317,5% 5,327,02 7,990.93
Jan, if lé.ﬁﬂﬁ-‘ﬂa 5.,*&5-‘-‘ 3.”1.&2
ml u 130m¢m 5““&“ 8.197.26
Jul, 17 14,525.54 Jeliudeqd e Ti%ed2
Ost, 17 14,227.60 9,691,04 2,536, 56
PR 48180 552728 — Badoeds
Total - :

LLZ0aaohhs I goBl. 8 wldSe0iZa8]

From the feregeing, it appears that only the
sxcess payments nade by plaintiff from Octeber 18,
1960 to January 18, 1952 ia the aggregate sum of
¥50,516,95 were made within twe years prior te the
institution of judicial proceedings for recovery
thereof., The excess payments made prior te (cteber
18, 1950 (from Januaxy 19, 1947 % July 18, 19%0)
Ain the sum eof FE5,3%5,72 can net now be recovered,
the right of action of plaintiff im regard thereteo
having prescribed,

WHEREFORE, the decision eof defendant denying
the refund of excess payments of the franchive tax
made by plaintiff is hereby modified, and he is
hereby ordered to refund to plaintiff the suw of
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#30,516.30, with costs against the latter,
3¢ GRDERED,

Manila, Fhilippines, Mamch 10, 1936,

RCMAN M, UMALT
Associate Judoe

1 CONCUR:

Presiding Judge sariano Nable
did not take part,
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