Republic of the Philippines
COURT OF TAX APPEALS
Quezon City

SPECIAL SECOND DIVISION

MERCURY SYSTEMS CTA Case No. 8131
CORPORATION, For: Cancellation of Deficiency
Petitioner, Income Tax, Deficiency Value-

Added Tax, and Deficiency
Expanded Withholding Tax

-versus-
Members:
CASTANEDA, JR., Chairperson
CASANOVA, and
COMMISSIONER OF MINDARO-GRULLA, 1].
INTERNAL REVENUE,
Respondent. Promulgated:
D G e R -- X

DECISTON

MINDARO-GRULLA, J.:

This is a Petition for Review filed on July 14, 2010 by
Mercury Systems Corporation seeking cancellation of the
assessment issued against it for alleged deficiency income
tax, deficiency value-added tax (VAT), and deficiency
expanded withholding tax, including penalties and interest,
in the total amount of P427,506.85.

Petitioner Mercury Systems Corporation is a domestic
corporation duly organized and existing under and by virtue
of the laws of the Republic of the Philippines and duly
regist?red with the Securities and Exchange Commission
(SEC)".

Respondent is the Commissioner of the Bureau of
Internal Revenue (BIR), who is duly appointed and
empowered to perform the duties of her office, including,
among others, the power to decide, cancel, and abate tax ¢

' Exhibit “A".
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43A-Pasig City for appropriate action, and directing
petitioner to address succeeding communications to the
Revenue District Office No. 43A-Pasig City.°

On June 14, 2010, the one hundred eighty (180)-day
period from the filing of petitioner’s protest, which was on
December 16, 2009, had lapsed without petitioner receiving
any decision from respondent; thus granting petitioner thirty
(30) days or until July 14, 2010 to file a Petition for Review.

On July 14, 2010, petitioner filed the instant Petition for
Review before this Court.

On September 6, 2010, respondent filed her Answer’,
with the following Special and Affirmative Defenses:

“7. All presumptions are in favor of the correctness of
the Assessment;

8. The Assessment for deficiency income tax, value-
added tax, expanded withholding tax and
compromise penalty for the calendar vyear
December 31, 2006 was issued in compliance to
the provisions of Section 228 of the National
Internal Revenue code and in accordance to
existing revenue rules and regulations relative to
the right of the petitioner to be informed of the
factual and legal bases upon which the
assessment was made;

9. The Deficiency Income Tax was based on the
following grounds:

a. Faillure of petitioner to subject income
payments to withholding tax as required under
Revenue Regulations No. 2-98 as amended,
thus disallowed as deductions from gross
income pursuant to Section 34(K) of the NIRC.

b. The existgnce of unrecorded sales, assessed
pursuant to Section 31, in relation to Section
32 of the NIRC¥¢

‘f’ Par. 3, Joint Stipulation of Facts and Simplification of Issues, Docket, p. 88.
’ Docket, pp. 62-65.
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c. The failure of the petitioner to support with
appropriate documentary evidence claimed
creditable withholding tax, hence, disallowed
and assessed pursuant to Section 2.58.3 of
Revenue Regulation No. 2-98.

10. The Deficiency Value-Added Tax assessment was
assessed by reason of the existence of
unrecorded sales subject to 12% VAT Pursuant to
Section 106 and 108 of the NIRC and Pursuant to
Republic Act 9337 in relation to Revenue
Memorandum Circular No. 8-2006;

11. The Deficiency Expanded Withholding Tax was
imposed by reason of income payments not
subject to expanded withholding tax pursuant to
Revenue Regulation No. 2-98.

12. The 20% interest per annum has been imposed
pursuant to the provisions of Section 24(B) of the
NIRC

13. The 23% surcharge has been imposed pursuant
to the provisions of Section 248(A) of the NIRC;”

On October 14, 2010, the case was set for pre-trial
conference.®

Respondent filed her Pre-Trial Brief on October 11,
2010;° while petitioner filed its Pre-Trial Brief on November
5, 2010.%°

On November 25, 2010, the parties filed with this Court
their “Joint Stipulation of Facts and Simplification of
Issues”;'" which was later approved in a Resolution!? dated
November 26, 2010. In the same Resolution, the pre-trial

conference was deemed terminated.i

® Notice of Pre-Trial Conference, Docket, p. 66.

¢ Docket, pp. 67-70

'9 Docket, pp. 78-83.

' Docket, pp. 87-90.

'? Resolution dated November 26, 2010, Docket, p. 92.
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Trial proceeded during which petitioner presented
Susanita B. Laxamana as witness, as well as documentary
evidence.

On August 23, 2011, petitioner filed its Formal Offer of
Evidence, offering Exhibits “A” to “000”, inclusive of
submarkings; which this Court admitted in a Resolution
dated October 10, 2011.

The documentary evidence formally offered and
admitted are as follows:

Exhibits Description
A SEC Certificate of Incorporation and Articles of

Incorporation and By-Laws

B Preliminary Assessment Notice dated October 15,
2009
C Letter of Protest dated November 9, 2009 to the

Preliminary Assessment Notice

D Formal Letter of Demand issued on November 16,
2009

E Assessment Notice for Deficiency Income Tax

F Assessment Notice for Deficiency Value-Added
Tax

G Assessment Notice for Deficiency Expanded

Withholding Tax

H Formal Letter of Demand for the Compromise
Penalties

I Assessment Notice for Compromise Penalties

] Letter of Protest dated December 15, 2009 to

Final Assessment Notice

K Letter to the BIR Revenue Region No. 7 dated
August 17, 2010

N Quarterly Value-Added Tax Return for the 1%
taxable quarter of 2005 duly filed with the Bureau
of Internal Revenue, Revenue District Office No.
43, Pasig City [BIR Form No. 2550Q]gz
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0 Quarterly Value-Added Tax Return for the 2™
taxable quarter of 2005 with attached Security
Bank BTR-BIR Deposit Slip in the amount of
P30,726.13 [BIR Form No. 2550Q]

P Quarterly Value-Added Tax Return for the 3™
taxable quarter of 2005 duly filed with the Bureau
of Internal Revenue, Revenue District Office No.
43, Pasig City [BIR Form No. 2550Q]

Q Quarterly Value-Added Tax Return for the 4'
taxable quarter of 2005 with attached Security
Bank BTR-BIR Deposit Slip in the amount of
£2,835.00 [BIR Form No. 2550Q]

R Quarterly Value-Added Tax Return for the 1%
taxable quarter of 2006 with attached Security
Bank BTR-BIR Deposit Slip in the amount of
P27,662.49 [BIR Form No. 2550Q]

S Quarterly Value-Added Tax Return for the 2™
taxable quarter of 2006 with attached Security
Bank BTR-BIR Deposit Slip in the amount of
P63,744.02 [BIR Form No. 2550Q]

T Quarterly Value-Added Tax Return for the 3™
taxable quarter of 2006 with attached Land Bank
of the Philippines BTR-BIR Deposit Slip in the
amount of P32,015.64 [BIR form No. 2550Q]

U Quarterly Value-Added Tax Return for the 4"
taxable quarter of 2006 with attached Security
Bank BTR-BIR Deposit Slip in the amount of
P18,330.70 [BIR Form No. 2550Q]

V Invoice No. 0254 in the amount of P17,640.00

w Invoice No. 0255 in the amount of £100,184.00

Z Official Receipt No. 0308 in the amount of
P117,740.00

X Invoice No. 0269 in the amount of P588,000.00

Y Official Receipt No. 0305 in the amount of
P577,500.00

BB Affidavit of Ms. Susanita Laxamana dated January
11, 2011

BB-1 Signature of Ms. Susanita Laxamangg®
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CC Service Report No. 1342 amounting (to)
P1,700.00

CC-1 Official Receipt No. 18704 amounting (to)
P1,700.00

EE Petty Cash Voucher in the amount of £1,000.00

LL Sales Invoice No. 4130 amounting (to) P270.00

SS Retail Invoice No. 36306 amounting (to) P190.00

DD Official Receipt No. 11596 amounting (to)
£2,290.00

FF Part Sales Invoice No. 0095653 amounting (to)
P4,000.06

GG Official Receipt No. 77395 amounting (to)
R540.00

HH Official Receipt No. 77460 amounting (to)
P1,836.00

II Retail Invoice No. 40918 amounting (to) RP600.00

J] Official Receipt No. 081040 amounting (to)
P1,000.00

KK Cash Sales No. 151746 amounting (to) P400.00

NN Sales Invoice No. 42962 amounting (to)
P1,800.00

00 Cash Invoice No. 417889 amounting (to) £150.00

QQ Cash Invoice No. 288866 amounting (to)
P1,040.00

RR Cash Sales Invoice No. 122361 amounting (to)
P2,604.00

TT Cash Invoice No. 289316 amounting (to) P500.00

XX Sales Invoice No. 160082 amounting (to)
P11,968.00

YY Sales Invoice No. 166341 amounting (to)
P11,787.00

77 Affidavit of Ms. Susanita Laxamana dated March
22,2011

727-1 Signature of Ms. Susanita Laxamanayg
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AAA-1 to Official Receipts and/or Invoices for the expenses

AAA-26 classified as meals and snacks amounting to
AAA-29 to PR150,128.13
AAA-49

BBB-1 to BBB-5,
BBB-7 to BBB-10,
BBB-13 to BBB-16,
BBB-18 toBBB-20,
BBB-22 to BBB-26,
BBB-29 to BBB-34,
BBB-36 to BBB-37,
BBB-39 to BBB-42,
BBB-44 and BBB-45

CCC-1 to CCC-10,
CCC-12 to CCC-20,
CCC-22, CCC-24,
CCC-25, CCC-28,
CCC-31 and CCC-32

DDD-1 to DDD-18
DDD-20, DDD-21,
DDD-23 to DDD-28

EEE-1, EEE-2,
EEE-4 to EEE-7
EEE-9 to EEE-111,
EEE-13 to EEE-20,
EEE-22 to EEE-35

FFF-1 to FFF-20,
FFF-22 to FFF-35,
FFF-37 to FFF-48,
FFF-50 to FFF-55,
GGG-1 to GGG-3,
GGG-5 to GGG-20,
GGG-22 to GGG-28,
GGG-30 to GGG-40

HHH-1 to HHH-16,
HHH-18 to HHH-25,
HHH-27, HHH-28 and
HHH-29

III-2 to 1II-6,
III-8 to 1I1-18

J33-1 tol3-27,
313-29 and 113-30

KKK-2 to KKK-17,
KKK-19 to KKK—27[
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and KKK-29

LLL-1 to LLL-14,
LLL-16 to LLL-26

AAA-27 Official Receipts and/or Invoices for the expenses
classified as drinking water amounting to
P4,913.22

BBB-6, BBB-17,
BBB-28, BBB-38
and BBB-43

CCC-11, CCC-23
and CCC-30

DDD-19 and DDD-22

EEE-3,EEE-8, EEE-12
and EEE-21

FFF-21, FFF-36
and FFF-49

GGG-4, GGG-21
and GGG-29

HHH-26 and HHH-17
ITI-1 and III-7
J1J-19 and 111-28

KKK-1, KKK-18
and KKK-28

LLL-15, LLL-20 Official Receipts and/or Invoices for the
and LLL-24 expenses incurred during Christmas
Party in the amount of P6,363.91

BBB-35 Official Receipts and/or Invoices for the expenses
classified as Team Building in the amount of
P8,322.56

AAA-28, Official Receipts and/or Invoices for the expenses

AAA-50, covering the Chest x-ray in the amount of
P3,373.57

BBB-11, BBB-12,
BBB-21, BBB-27

CCC-21, CCC-26
and CCC-27¢
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MMM Income Tax Return for 2006

AAA Schedule of expenses for the month of January
2006

BBB Schedule of expenses for the month of February
2006

CCC Schedule of expenses for the month of March
2006

DDD Schedule of expenses for the month of April 2006

EEE Schedule of expenses for the month of May 2006

FFF Schedule of expenses for the month of June 2006

GGG Schedule of expenses for the month of July 2006

HHH Schedule of expenses for the month of August
2006

111 Schedule of expenses for the month of

September 2006

J]] Schedule of expenses for the month of October
2006

KKK Schedule of expenses for the month of November
2006

LLL Schedule of expenses for the month of December
2006

NNN Income Tax Return for 2007

000 Affidavit of Ms. Susanita Laxamana dated July 5,
2011

000-1 Signature of Ms. Susanita Laxamana

Respondent, on her part, presented Hannah Thea M.
Tulio and Albert G. Espejo as withesses, as well as
documentary evidence.

On April 30, 2012, respondent filed her Formal Offer of
Evidence, offering Exhibits “1” to "“13-a”, inclusive of
submarkings. This Court denied all of respondent’s exhibits
in a Resolution dated May 24, 2012.,
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On June *1, ™917. respondent fi'" 1 a Motion for
Reconsideration which this Court granted in a Resolution
dated July 12, 2012 admitting the previously denied exhibits
of respondent, consisting of Exhibits “1” to “13-a”, inclusive
of submarkings.

Respondent’'s documentary evidence which were
formally offered and admitted are as follows:

Exhibits Description

1 Letter of Authority No. 2007-00025881 dated
June 17, 2008 and revalidated on November 12,
2008

2 Notice of Informal Conference dated May 21,
2009

3 Memorandum Report dated June 15, 2009 of
Revenue Officer Hannah Thea M. Tulio

4 RO Hannah Thea M. Tulio’s signature

5 Preliminary Assessment Notice dated October 15,
2009

6 Formal Letter of Demand issued on November 16,
2009

6-a Assessment Notice for Deficiency Income Tax

6-b Assessment Notice for Deficiency Value-Added
Tax

6-c Assessment Notice for Deficiency Expanded

Withholding Tax
6-d Assessment Notice for Compromise Penalty

7 Tax Verification Notice No. 00123369 dated
February 15, 2010

8 Petitioner Mercury Systems Corporation Financial
Statements for 2005 and 2006

9 Petitioner Mercury Systems Corporation Alpha
List of Employees as of December 31, 2006

10 Petitioner Mercury Systems Corporation Annual
Income Tax Return(
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11 Judicial Affidavit of RO Hannah Thea M. Tulio
dated 8 February 2012

11-a Signature of RO Hannah Thea M. Tulio

12 Undated Memorandum Report of RO Albert G.
Espejo

12-a Signature of RO Albert G. Espejo

13 Judicial Affidavit of RO Albert G. Espejo dated 12
April 2012

13-a Signature of RO Albert G. Espejo

On August 31, 2012, the instant case was deemed
submitted for decision upon submission of petitioner’s
Memorandum > on August 10, 2012 and respondent’s
Memorandum'® on August 28, 2012.

The parties submitted the following issues for this
Court’s disposition:

“1. Whether or not the questioned assessment
complied with the provisions of Section 228
of the NIRC.

2. Whether or not petitioner is liable for
deficiency income tax for taxable year 2006.

3. Whether or not petitioner is liable for
deficiency Value Added Tax for taxable year
2006.

4. Whether or not petitioner has unrecorded
sales, thus assessed pursuant to Section 31
in relation to Section 32 of the NIRC.

5. Whether or not petitioner failed to support
with appropriate documentary evidence
claimed creditable withholding tax, thus«

' Docket, pp. 578-590.
" Docket, pp. 594-600.
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disallowed f-~uant to the provisions of
Revenue Regulation 2-98.

6. Whether or not there are unrecorded sales
subject to 12% pursuant to Sections 106
and 108 of the NIRC and Republic Act 9337
in relation to Revenue Regulation 2-98.

7. Whether or not there are income payments
not subjected to expanded withholding tax
pursuant to Revenue Regulation 2-98.""

Before addressing the other issues raised by the parties,
this Court shall resolve first the issue pertaining to
respondent’s compliance with the due process requirement
under Section 228 of the NIRC of 1997, as amended.

Petitioner claims that it was denied due process when
respondent did not give due course to the timely submission
of its Reply to the Preliminary Assessment Notice (PAN).
The allegation of denial of due process is supposedly
bolstered by the fact that the disputed Formal Letter of
Demand did not contain any direct or indirect reference to
any argument or explanation petitioner mentioned in its
written reply to the PAN, and the figures representing basic
taxes, as well as the details of discrepancies in the PAN and
the Formal Letter of Demand with Assessment Notices are
exactly similar. Hence, petitioner asserts that it was
essentially deprived of one stage or remedy in the
assessment process where its explanations and documents
could have been thoroughly reviewed and considered.

On the other hand, respondent avers that the
questioned assessments were issued in compliance with the
provisions of Section 228 of the NIRC of 1997, as amended,
and in accordance with existing revenue rules and
regulations relative to the right of petitioner to be informed
of the factual and legal bases upon which the assessments
were made. Further, respondent states that the Formalg
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' atter of e ~1d and As-:--ment Notic 5 dated Nov mt
16, 2009 contained not only a detailed computation of
petitioner’'s tax deficiencies but also the details of the
specified discrepancies, explaining the legal and factual
bases of the assessment.

Section 228 of the NIRC of 1997, as amended, provides
that:

“"SEC. 228. Protesting of Assessment. — When the
Commissioner or his duly authorized representative
finds that proper taxes should be assessed, he shall
first notify the taxpayer of his findings: Provided,
however, That a pre-assessment notice shall not be
required in the following cases:

XXX XXX XXX

The taxpayers shall be informed in writing of the
law and the facts on which the assessment is made;
otherwise, the assessment shall be void.

Within a period to be prescribed by implementing
rules and regulations, the taxpayer shall be required to
respond to said notice. If the taxpayer fails to respond,
the Commissioner or his duly authorized representative
shall issue an assessment based on his findings.

Such assessment may be protested
administratively by filing a request for reconsideration
or reinvestigation within thirty (30) days from receipt of
the assessment in such form and manner as may be
prescribed by implementing rules and regulations.
Within sixty (60) days from filing of the protest, all
relevant supporting documents shall have been
submitted; otherwise, the assessment shall become
final.”

To implement this provision, the BIR issued Revenue
Regulations (RR) No. 12-99, Section 3 of which states:

“Section 3. Due Process Requirement in the
1ssuance of a Deficiency Tax Assessment. —

XXX XXX XXX
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3.1.2. Preliminary Assessment Notice (PAN). - If
after review and evaluation by the Assessment Division
or by the Commissioner or his duly authorized
representative, as the case may be, it is determined
that there exists sufficient basis to assess the taxpayer
for any deficiency tax or taxes, the said Office shall
issue to the taxpayer, at least by registered mail, a
Preliminary Assessment Notice (PAN) for the proposed
assessment, showing in detail, the facts and the law,
rules and regulations, or jurisprudence on which the
proposed assessment is based xxx

XXX XXX XXX

3.1.4. Formal Letter of Demand and Assessment
Notice. — The formal letter of demand and assessment
notice shall be issued by the Commissioner or his duly
authorized representative. The letter of demand calling
for payment of the taxpayer’s deficiency tax or taxes
shall state the facts, the law, rules and regulations, or
jurisprudence, on which the assessment is based,
otherwise, the formal letter of demand and assessment
notice shall be void xxx"

The foregoing provisions of law and regulations clearly
illustrate the process to be followed in assessment cases in
order that the taxpayer will be afforded due process.

Here, petitioner received the PAN dated October 15,
2009 on October 26, 2009. Petitioner then filed its Reply to
the PAN on November 10, 2009. On November 20, 2009,
petitioner received the FAN with Audit Result/Assessment
Notices dated November 16, 2009 from respondent.
Thereafter, petitioner filed its Protest to the Final
Assessment Notice, which respondent failed to act upon.

Applying the above-quoted provisions of law and rules
to the instant case, this Court finds that respondent has
substantially complied with the requirements of due process,
considering that petitioner was able to refute not only the
PAN but also it was able to exercise its option to file a
Protest to the FAN issued by respondent although the same¢
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a. Monetized unused vacation leave credits of
private employees not exceeding ten (10) days during
the year and the monetized value of leave credits paid
to government officials and employees;

b. Medical cash allowance to dependents of
employees not exceeding P750.00 per employee per
semester of P125 per month;

c. Rice subsidy of P1,000.00 or one (1) sack of
50-kg. rice per month amounting to not more than
£1,000.00;

d. Uniform and clothing allowance not exceeding
£3,000 per annum;

e. Actual yearly medical benefits not exceeding
£10,000 per annum;

f. Laundry allowance of P300 per month;

g. Employees achievement awards, e.g., for
length of service or safety achievement, which must be
in the form of a tangible personal property other than
cash or gift certificate, with an annual monetary value
not exceeding P10,000 received by the employee under
an established written plan which does not discriminate
in favor of highly paid employees;

h. Gifts given during Christmas and major
anniversary celebrations not exceeding P5,000 per
employee per annum;

i. Flowers, fruits, books, or similar items given to
employees under special circumstances, e.g., on
account of illness, marriage, birth of baby, etc.; and

j. Daily meal allowance for overtime work not
exceeding twenty five percent 25% of the basic
minimum wage.”

As may be gleaned from the above provision, RR No.
10-2000 provides for the acceptable ceiling for each “de
minimis” benefits (e.g., rice subsidy should not exceed
P1,000.00 per month). Applying the same to the instant
case, this Court finds the expenses incurred for meals,
snacks, and drinking water that were treated by petitioner¢
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With 1 “totks s~ incurr- 7 for t--m Suildir -
activity and Christmas party, petitioner treated the same as
“gifts given during Christmas and major anniversary
celebrations not exceeding P5,000.00 per employee per
annum” in accordance with Section 1(h) of RR No. 10-2000.
However, a perusal of the records shows that, out of the
total P19,466.64 claimed as de minimis, only the amount of
P8,322.56 is duly supported by evidence ?° and determined
to be actually pertaining to expenses incurred during its
team building.

Anent the expenses incurred for chest x-rays, petitioner
treated the same as “actual yearly medical benefits not
exceeding P10,000 per annum” in accordance with Section
1(e).

Based on the records, petitioner’s actual expenses for
chest x-rays amounted to P3,401.41; which is duly
supported by receipts®! in the name of petitioner. Since it
is less than the allowable amount of P10,000, the same shall
be exempt from tax.

In view of the foregoing, this Court finds that out of the
alleged income payments not subjected to withholding taxes
amounting to P213,259.16, only the amount of #159,053.00
should be disallowed, to wit:

Meals v P 126,928.29
Snacks , 16,101.16
Drinking Water 4,879.47
Christmas Party 6,363.91
‘Team Building 4,780.17
" TOTAL P 159,053.00 1‘

2. Unrecorded Sales - P247,394.08(

20 Exhibit “BBB-35".
! Exhibits "AAA-28", “AAA-50", “BBB-11", “BBB-12", “"BBB-21", “BBB-27", “CCC-
21", “CCC-26" and “CCC-27".
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evidenced by ~fficial Receipt No. 0305. *°  Evic-tly,
petitioner’s allegation is negated by what is stated on the
face of the documentary evidence presented before this
Court. Thus, the findings of respondent should be
sustained.

With respect to its services to Grocers Central Alliance,
petitioner alleges that the service income was recorded in
the following year when the collections were made on
September 14, 2007.?" Petitioner states further that the
amount actually billed to client for Mercury EC Link network
service fee was P100,184.00 ®® and not P98,504.00.
Nevertheless, it admitted that it inadvertently failed to
accrue the service income in 2006. However, petitioner also
claims that the corresponding taxes were already paid and
remitted in the year of collection in 2007.

This Court finds petitioner’s allegation to be without
merit.

As found by this Court, the manner of recording of the
said sales transaction by the taxpayer is upon billing to its
customers. For tax purposes, however, recording of income
should be on accrual basis. Thus, services rendered for the
year 2006 should be recorded as revenue for the year even
if billed and paid for in the subsequent year. Likewise,
petitioner fell short in proving that the subject income was
reported and the corresponding income tax was paid in the
subsequent year. Thus, the findings of respondent shall
remain.

3. Disallowed Unsupported Income Tax Credits -
P8,785.87

The discrepancy found by respondent’s examiners was
based on the comparison of the income tax credits
supported by Certificate of Creditable Tax Withheld Ate

*¢ Exhibit “Y”.
2/ Exhibit “2".
28 Exhibit “W".
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the services performed or to b performed for —7-th -
person, excluding value-added tax.”*°

In the imposition or assessment of VAT, what is critical
to be shown is that the taxpayer received an amount of
money or its equivalent. Petitioner is a provider of services.
Its service income is subject to output VAT which is due at
the time of collection and not at the time the revenue was
earned. Thus, it was erroneous on the part of respondent
to impose a deficiency VAT on e unrecorded sales of
P247,394.00, which were collected in 2007 as reflected in
the official receipts. Such being the case, the imposition of
12% VAT on said unrecorded sales is not valid.

2. The use of 10% VAT rate in the
computation of VAT liability from
February to December 2006.

Respondent’s verification disclosed that petitioner was
still using 10% value-added tax rate in the computation of
VAT liability from February to December 2006. Since the
effective VAT rate for that particular period has been set at
12% pursuant to Republic Act No. 9337 in relation to
Revenue Memorandum Circular (RMC) No. 8-2006,
petitioner was assessed for the discrepancy based on the
afore-mentioned tax provision.

Petitioner argues that since it is a service provider, its
service income is subject to output VAT which is due at the
time of collection and not at the time of billing. Petitioner
further avers that it applied the 10% VAT rate in billings for
January 2006, and applied the 12% VAT rate on billings for
February to December 2006, and that it remitted the output
taxes according to the dates when ' 1e service incomes were
collected.

Petitioner’'s Quarterly VAT Returns disclose the
following: ¢

%% Section 108 of the NIRC of 1997, as amended.
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following deficiency taxes, ir~'u¢ .~ of tF tw aty-five
percent (25%) surcharge imposed under Section 248(A)(3)
of the NIRC of 1997, as amended:

25%
’ , Basic ~ Surcharge Total
- Deficiency Income tax =~ P 151,042.32 p 37,760.58 P 188,802.90
Deficiency VAT ‘ 64,991.20 16,247.80 81,239.00
" TOTAL P 216,033.52 P 54,008.38 P 270,041.90

In addition, petitioner is ORDE ED TO PAY.:

(a) deficiency interest at the rate of twenty percent
(20%) per annum on the total basic deficiency income tax
and VAT in the amounts of P151,042.32 and P64,991.20
computed from April 15, 2007 and January 25, 2007,
respectively, until full payment thereof pursuant to Section
249(B) of the NIRC of 1997; and

(b) delinquency interest at the rate of 20% per annum
on the total deficiency taxes of P270,041.90 and on the 20%
deficiency interest which have accrued as afore-mentioned
in (@), computed from December 15, 2009 until full payment
thereof pursuant to Section 249(C) of the NIRC of 1997, as
amended.

The compromise penalty charged by respondent
against petitioner in the amount of £16,000.00 is excluded
there being no compromise agreement between the parties.

SO ORDERED.

N Muidsre, Gnlls

CIELITO N. MINDARO-GRULLA
Associate Justice |

WE CONCUR:
= et 4. - %
JUANITO C. CASTANé A, JR. CAESAR A. CASANOVA

Associate Justice Associate Justice
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ATTESTATION

[ attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the writer
of the opinion of the Court’s Division.

w C. G yanaob
JGANITO C. CAS?'Z\"NED@% JR.

Associate Justice
C 1airperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and
the Division Chairperson’s Attestation, it is hereby certified that
the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the
opinion of the Court’s Division.

AN G. BECROSARIO
Presiding Justice



