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This 1s an sction for the recovery of the sum of
#9,380,31 allegedly due te the plaintiff from the defen~
dants as fixed and percentage taxes, including surcharge,
and the sum of #500,00 as sdditional penalty or compremise
for alleged vieclatien of SRections 174, 192 and 194 of the
National Internal Revenue Gode, plus legal interests en
said sums,

The case wes originally filed by the plaintiff Re~-
public of the Philippines before the Court eof First In-
stance of Manila against the defendants Dioscoxe F, Sarile
and the Manila Surety and Fidelity Co., Ine, This case
being pending in said court en June 16, 1964, the same
was certified and remanded to this Court for final dis~
position pursuant to Section 22 of Republic Act Mo, 1120,

The facts, as established by the evidence, ave sum=
marized hereunders:

On November 26, 1946, the defendant Dioscexo F,
Sarile (hereinafter referred te as Sarile for brevity)
bought in his name from the Government Frecurement Com~
mission st Cebu City United States Army surplus goods
consisting of 36,993 cases of "C-pations®, 10,000 cans
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of pineapple juice and 7,728 cans of orange juice, at
the aguregete price of 109,946,02 and covered by 5Sales
Iaveise o, CUC34 thereof (Exhs, Ay A=l, plaintiffy

pe 24, CBIR zec.)s OUn lovember 27, 1946, Sarile sold
all the aforesald goods to Lhunrluan Yek L Co,, Ltd,,
ot & pxice of 197,096,40 (Exh, B, p. 291, BIR rec.).
Insidentally, it may be stated that the 36,593 ceses of
"Cepations” purchased by carile contalned, among others,
matehes and clgereties,

In view of this fransaction, the then Collscter of
Intesnal Asvenue sssessed ageinst and demanded from Sarils
the payaent of the sum of #9,800,31, which sssessment is
sontataed 1n the former's. letter dated May 16, 1947 (Exh,
By plaintifi, p. 8, S8I% gec.)e. The following is the ac~
sessment as itsulized. |

"6 Sales Tax on 73,906,008 seeeens 13,699,720

_25% Surcharge sescccescssyscccsse 924,50

Wholesale Tobageo dealer (4th

quarter of 1946) seccsessceence 15,00
Speciilc Lax on CLgorettes seeves 4,614,050
Graduated fixed tax fox 1946 ... €. Cu

ﬁpm:ific tax o MATCHEE .osssenan
TOTAL TAXES DuR ssoncBONGERGEGS S » Ju

Compromis® scevessssescsvesssasse ¥ DUOLWO

In s letter dated ay 27, 1947, sarile, although
sdmitting lisbility fex the specifis tax en the natches
and cigarettes, nevertheless claimed exemption from the
said tax as sssessed on the ground that the transaction
invelved was single snd isclated., (EBxh, P, platntiff,
pe 10 BIR pec.) However, in a letter dated June 16,
1947, (Exh. G, pe 11, BIR pee,) the Collector of Internal
W disregarded Sarile’s clatn fer exemption and
reiterated the demand fer the payment of the tax assess~
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ment, In view thexeof, Sarile wrote the Collector of
Internal Revenue en July 1, 1947, requesting that the
tax be offset against the former's claim against the
Surplus Propesty Coamission (Exh, M, p. 12, BIR rvee.).
This last zequest was denied in a2 letter of the Col-’
lestor of Intexnal Revenue dated July 3, 1947 (p. i4,
BIR pec.), with the advertence that collection of the
tax by distraint and levy would be availed of in the
event of saxile's fallure to pay the tex, At the same
tine, the Collecior of Internal Revenue requested the
Surplus Froperty Comnisslion to withhold the psyments of
Sarile's pefund ¢laims with said Commission pending the
settlement of the tax herein invelved, This recuest
was however denied in view of the unfevorable astien
by the Surplus Froperty Commission upon Searilets nﬁnd
claims,

By reason of Sarile's fallure to settle his tax
13abilsty herein treated, the Collector of Internal Ree
venue garnished the former's savings account with the
Pailippine National Bank and proceeded to place 5arile's
other properties under distreint and levy (pp, 27=30,
4448 BiR rec.). In order to prevent the distraint and
levy of his prepertiss and to defer payment of his tax
1iabiiity, Sarile, as principel, and the Menilsz Surety
& Pidelity Co,, Ins, (Manile Surety, fer brevity), as
surety, executed on March 12, 1948, the bond which is
now invelved heve (par. 2, Sarile's Answer), The sald
bend was approved and accepted by the Collector of Ine
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ternal Revenue (Exh, L, SIR rec., p. 97).

Under the bond, Sarile and Manila Surety jointly
and severally bound themeelves to pay unto the Republic
of the Philippines the sum of §9,300,31 "being the !:pd
and percentage taxes plus surcharge and coupromise” due
from the principel (defendant Sayile). Under the said
bond, the defendants bound themselves to pey the afore~
said sum In six monthly fnstellments, as follows:

lst Installment « #1,563,38 « Apzx, 12, 1948
- 1.553.35 - Jay 12. 1748
1,963,328 « June 12, 1948
1,963,339 « July 12, 1946
1,963,39 - Aug. 12, 1948
é.h“.“ e 2ept 12. 1948
Newsver, despite repeated demands on both the defendants
(Sarile and Manila Surety), they fatled to pay any of the
installments (Lxhs, M, plaintitiy "2 Defondant, p. 59

BIR yes.y Weplaintiff, p. 63 UIN rec,; Usplaintiii, pe 67

. O TR S5
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BIR zec.j Feplaintifi, p, 72 BIL rec.; W=plaintitf, p. 73
BIR zec,). GConssquently, on December 7, 1949, the Aepublic
of the Fhilippines filed the present complaint,

The defendant Sarile filed his answer to the Gnme=
plaint, deaying liabllity for the fixed and percentage
tames In question on the ground that he mnl.;:t;d as
semmission agent of Cheng Lan Yek & Co., Ltd, 1In addie
tian, he filed a third party complaint against the latter
a8 third party defendant, claiming that It (Cheng San Yek
& Coo, Ltd,) 1s the real perty liable for the sald taxes.
m. uunq‘hﬁ Yok & Co.y Ltde, was not summoned and
thus did not file its answer to the third party complaint,
The defendant Manila Surety filed its answer te the coue
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plaint with a crosseclaim against Sapile. The latter,
having failed te file his answer thegeto, was declazed
in default by the Court of Pirst Instance of ianila
(ses CTA zec. ps 99),

in support of his contention thet he was merely
asting In behalf of his principal, Cheng Bank Yek & Co.,
Ltde, Sarils testified at the hearing of this case that
there was an oral contrect of agency between him and
~ Gheng Ban Yek & Go., Ltds, relative thereto. Sarile
cxammmmmmﬂmmuw-
MM&M&MMhmm
in his own name, the purchaser in fect was Cheng Ban Yek
& Coey Ltd, Sarile further testified that in oxder that
Cheng Ban Yek & Co.y Ltd, would be sble to obtain deli-
very of the said goods from the Government Frocurement
womsission, he (Sarile) executed on Hovember 26, 1946 a
sale of the goods te his alleged principal (Exh, Hed,
Ps 156, BIA ¥es.). For this trensaction, Sarile claiued
that he was paid by Cheng Ban Yek 4 Co,, as coamission,
the sum of #69,692,81. Te buttress his claim, he pre=
sented Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, l0=A and
10=8 (CTA pecey ppe 139=150), which are txue coplies of
the original dosuments previously presented in Cebu Cri-
ninal Cases Nos, V2970 and V-2972, Exhibits 1, 2 and §,
are cash disbursement vouchers les, 2100, 2182, and 2745
of Cheng San Yek & Co., Ltd,, purporting te show payments
in fevor of Sapile in the total amount of » 69,692,801 e
¢oamission, Exhibit 4 Is & tzue copy of a letter of
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suthopity dated November 8, 1946 of Ghung Liu, Ching
Leng & Co.y Ltd, %o the Benk of the Philippine Islands,
Manile, requesting that the Cebu branch of sald bank
o8 instructed to honor sight drafts drawn against Clung
Liug Ching Leng & Co.y Ltd, by Assistant General Manager
Ching Leng for any smount up te PE0D,CUU.U0, dxhibits
So © and 7 ave tzue coples of 90eday drafts issued by
the Sank of the Philippine Islands peyable to the Sove
ernient Procugzement Coumission Ln the total sum of
P10, 1,64, LExhibit 8 18 an inter=sifice correspon-
dence dated lovember 8, 1946 from the central effise of
mm&mm:@-nmamxuuxu
bpanch office in Cebu, authorizing the latter to henor
sight dpafts deawn by Chung Liu, Ching Leng & Co,, Ltd,
up to an aggregate amount of #400,000,00, Hxhibit 9 1s
a txue copy of a deaft deted Novembax 8, 1946, in the
amount of ¥198,301,68 dyawn by Glung Liu, Shing Leng &
Coep Ltde Sgaiast 348 own account careied with the Masila
offige of the Sank of the Philippine Islands, Exhibits
10, o=A and l0=B ape cofies of the record of cash dis~
Bursements {general ledger sheets les, 54, O7 and 79 for
the months of Wovember sid December 1946) reflecting the
alleged commissions paid to Sarile in the total amount
of #69,E92,81., All these documents were peesented to
show that Sexile was an agent of Cheng San Yek & Co.,
Ltd.y, and had in fact used the lattar's woney to purchase
mmmu“m-ﬂmpmaw-
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the former received compensation from the latter in femm
of commisefon in the amount of 169,692,8l.

Incidentally, Sarile testified that he wes com=
pelled to file the bond invelved in this case because,
St was necessary te do se in order to be sble te obtain
atucm.MmthmmmMnmw
for the purpose of obtaining the necessary papers pre=-
paratory te going abroad,

thmmthummt‘huhmwu
follows: ER - |

(1) Whether ox not the defendant Sarile acted s
comuission agent of Cheng San Yek & Co., Ltd., snd

(2) "hether oz not the defendants Sarile and the
sanila Surety and Fidelity Co., inc, are liable under
thetr bond for the payment of the said amount ef
¥9,380,31 representing fiwed, specific and percentage
taxes and the »500,00 compromise penslty,

Froceeding to the first question as to whether or
not the defendant sarile acted as comuission agent of
Cheng San Yek & Coe.q Litde, we should note that undex
Article 1869 of the Givil Code (Art. 1709, Span, Civil
Code) an agency exists when pursuant to a contract “a
person binds himself %o render some service ez to do
mamnnm-d»?.
with the consent ep authoxity of the lattex,” s the
sssence of this yeletion that the agent should act for
and en behalf of the principal, and where an agent asts
in his own name, there is, a8 regards third pepsons, no
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agency (see Art. 1883, Civil Gede).

Applying the fovegeing congepis to the case at
baz, we find Sarile’s contention net well taken, the
same not corroborated by the evidence on hand., The
agency, if any, in this case was an oral contrect. L
Howevezr, it is highly isprobable and not accowding to
business usage. that the alleged principal Cheng Ban
Yok & Co., Ltds, would entzust to an agent the large
sum of +89,946,02 without the necessary receipts therefor
snd for that agent te undertake a trensaction invelving
s substantial amount without s written power of attorney
o agreement drewn for thet puspose. The defendant 5Sarile
had not shown sny special cizcumstance that Cheng San
Yek & Co. would entrust him with such lavrge sums witheut
need of such recefipts, ieither had the alleged principal
been presented to corvoborate the fagt of such agensy,

e therefore, find no basis to the existence of an agency
relation between Sarile and Cheng Ban Yek 4 Ceo,, Ltd,

It 1s further argued by Saxrile that since the money
used to pay the Government Frocurement Commission was
peovided by Cheng BSan Yek & Co., Ltd., that fact corro=~
borates the existence of the agency, Ve find the argu~
ment not well taken. /ssuming gpguende that >apile bought -
the aforementioned yoods with the meney obtained from —
“heng San Yek & Co,y Ltd,, sugch fast by itself does nok
sake the former an agent of the latter (ses Martinez v,
Kaptines, 1 Phil, 647). On the other hand, it may be
deduced that Cheng Ban Yek & Co, had loaned the money to
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Sapllej ox that Cheng Ben Yek & Co.p paid the same te
Sarile, as partial ox advance payment of the price of
the geods to be sold by the latter to the former. The
lattexr view seems to be corvobarated by the fact that
subsequently Sarile sxscuted 2 sale in faver of ulnn'g Ban
Yok & €o. lhus, In the case of Gonzalo Fuyat & Soas,

Ing, Vo Azeo Amusement Cos (72 #hil. 402) where the
plaintiff Gonzale Fuyst & Sons, Inc. undextook, for
comnission, to purchase for the deiendant Arco Anuse~
ment Co, equipnents fzom the United botates which the
fogmer sold Lo the latter upen their erzival and as pex
agresment, the couri held that the itraasasiion between
the parties was one of pupchase and sale and not of .
agency, In another ¢ase, wherye & copporetiion, pursuant
to an egreement with the Fhilippine ﬂ.fhmﬁ COep uUNGar=
took te buy copra from producers thereof and subsequently
te sell the same to the Philippine Refining Go., the seurt
suled that the relatlonship sreated wos not that eof agent
and principal in so far 28 it related to the pusxchase of
copra by the former (Albaladeje y Cia ve Philippine ie-
fining Go., 45 Phil, 386, 572),

The fect that Sarile acted in his own nane, both
in puzchasing the goods from the sovernnent Procurement
Gommisslon and In selling the goods te the Gheng Ban
Yok & Co.y indicates that Sapile was net asting as agent
of the lattex,

Sapile finally cites the fast thet the cash dis~
buzsenent vouchers of Cheng Uan Yek & Co,, Lid., show

. 69
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that the latter paid to the former by wey of commission
the sum of » 69,602,681 and argues that the compensetion
indicates an agency velation., ve £and the view not well
taken, Considering the cost of the goeds purchased which
muthmot#n.mmﬂ;dmmmchm
price with the alleged comnission paid in the sum of
PE9,692,81, one will readily come to the conclusion

that the substantial difference belween the two ameunts
is aore of a profit to Sarile rather than compensation
for his sezvices, In fact, as held fn the case of Gone
uhhmmdsmv.‘Mamt%.Mth
fast 8 so~called conuission was paid did net preclude
the and vendee gelationship,

Finally, we believe that Garile is now estopped
fson alleging that he was an agent of Cheng Sen Yek &
Goe As already steted above, in the erlainal proceede
ings before the Gourt of First Instance of Cebu invelving
the same transaction now before this Court, Sarile de-
clared that he wes sn i~dependent purchaser and denied
sny agency rvelation with Cheng San Yek & Co. Un the othez
hand, 1n this ease, Sarile alleges that he was werely
acting as agent of Cheng Ban Yek & Co., Ltd, Ve believe
thet Sarile may not be allowed here o take 3 position
inconsistent with that adopted by him in a previcus judie
cial proceedings regarding the same suoject matter, le
is net permitted to contredisct his statements or adnis~
sions contained in pleadings ox papers executed in judi-
e1al proceedings (Sample v, Basnes, 55 US 70, 14 L ed 330)
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nox shall he be permitted to deny what he has once
solemnly acknowledged (Sprigg v. Bank eof Mt, Plsasant,
3 US, 287, 9 L ed 418),

*x x x ha, who ials own declarations
or acts deliberately lead anether to believe
a partisular thing to be true and to act
upon such belief, shall not be permitted te
retract or one who has acted under
such inducement," (Bachrach iotor Ce., v,
Kane, 61 Phil., 504)

*A manufactuzes who EI his inveices reo-
presents to purchasers thet the emowt shown
thereon includes the tax as well a&s the sell-
ing price, and who has getuzned that amount
less the tax as the selling price, and saused
the tax to be computed on that basis, cannotl
be laaxd te say, in the absence of other cen-
trelling sireums 8y that he did not col-
lect the tax firom the puschasers but himself
bore the burden thereof." (United &tates v,
..I;ffcrsqn Elec, Mfg. Co., W1 5 386, T8 L
85%9.)

“Where a tcxnm has clasimed that pro-

perty is community preperty for income tax

puspoesss, his estate cannot claim it to be

separate propextv fer the purpose of estate

tax.® (Sstate of George Kingden v, Lom, Int,

Rev., 9 1C £838.)

- Before progeeding further, we would like to make
sn ebservation in relatien to the present case. It
appesrs te us that the defendant sarfle had transacted
business with the Govermnment FProcurement Commission
using his own hame in order te effegt the aforementioned
tzansagtion which, obherwise, could net have been executed
by Cheng Ban Yek 4 Co., an alisn-owned fira which was
disqualified te do se, lence, during the eriminal pro-
ceedings relative theseto, it was then necessarvy te cone-
tend that he (Sarile) was the prinsipal to aveid the penal
sonsequences attendant to his ast if he admitted that hw

was mevely an agent ey dummy of an alisn, Like many other
» "‘71
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similar cases, where there axe for reashing effects,
Sarile's contcation brought about unfavorable results
fn that he would stend liable for the taxes due in pe-
lation %o the transaction in question, Te avoid the
tax liability, Sarile now makes a turnabout by alleging
that he was nmerely an agent or dumay of Cheng Ban Yek
& Coyy Af only te get a rvelief from such tax obligation.
%e cannot countensnce such change, for the principal
cannet be also a:dummy at the same tine., e believe
that wheze & persen chose to ast as a dumay, he must
be mede te bear the tex consequences of his acting as
& sonduit In a troansiction which is inimical te public
pelisy.

Although Sarile has interposed another defease
against the tax liability, by alleging that the transaction
was a single and fsolated one, we note that w has made ne
attenpt teo present evidence pelative thereto nor %o bole
ster this defense in amy other menner, Contrarily, it
sppears from the recoxd that he 15 2 businessasn by eccue
pation, and it would necessarily follow that he would be
liable for the tax en the aforementioned transaction in
question as such merchant,

In the light of the abeve discu 4 s We are there-
fore of the epinfen and se hold that Sarile 1s l1table for
the fixed percentage and specific taxes on the sforemene
tloned trenssction in which he had scted as principal for
himself iIn the purchase of the goods from the Government
Frocurement Conmission and a8 such principel in the sube

sequent sale thereof to Cheng Jan Yek & Co., Ltd.:)

H
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We shall now proceed to the next issue, to wits
vhether ez net the defendants Sarile snd Manila Surety
axe lisble for the payment of the tax in question in the
amount of ¥9,390.31 representing fixed, specitis and pere
centage taxes aad the 500,00 SuUApLJnlee penalty in u;n
of the surety bond exscuted by them. Other than in con=
nestion with the deiense of Sarile already discussed abeve,
it sppeaxrs that the ~'«nuﬂ.:mx\t.'y- and carreciness of the afopee
sald assessnent havenot been guestioned ny the defendants
in any other respect, Ihe assesswent not having been suge
eessfully shown to be Lliegal ox erronsous, the saue 1s
therefore coprest, {Interprovincisl Autobus Co., InGe Vs
Collector, U, H, L=6741, Janusry 31, 1956.) /Considering
that under the surety hend executed by Sarils as prinsipal
and Manils Supety os surety (the validity thereof net being
disputed) they have bound themselves jeintly and severally
for the payment of {ixed, percentage and specific taxes
and supcharge due the Hepublic of the Failippines in the
amount of 19,880,31, we axe therefore of the opinion and
so hold that the sald defendants are Lishie jofatly and
sevezally for the said amount of #9,380,31, ss provided
in the bend, [

With respect however to the additioenal sum of #500,0W0
as compyonise penalty demanded by the plaintiff, suffise it
to state that the taxpaver cennot be compelled te pay &
sompromise penalty in sbsence of a mutusl agreement between
the parties therete, (Univegsity of santo Tomes v, Gols
lectom, G.R. L=l1260, November 28, 1988,)
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As an incident te this case, Manila Surety _hu 8!
cross claim against Sarile,te which the latter has in-
texposed ne defense, and in fact has been declared in
default. On the basis of the facts alleged in the
pleadings and those established by the evidence, we
believe that should the former pay te the plaintiff its
1iability under the bond as herein adjudged and the costs,
it would follow that Manila Surety would in turn be en-
titled to obtain yreimbursement from Sarile of the amount
that aight be paid, with legal interest from the date of
paynent by the formezr teo the plaintiff, and we so hold ss-
cordingly. LI

In view of the fasct that this Court has net acquived
Juzisdiction by sezxvice of summons on the third party de-
fendant, Gheng Ban Yek & Co., Ltd,, and there having been
Ro action by the third party plaintiff relative therete,
the thirde-party-complaint should be dismissed for lack eof
interest,

IN VIEW OF THE FOREGOING, judgment 1s hexeby ren-
dered opdering the defendant: Dioscore F, Sarile and Manils
Surety & Fidelity Co., Inc., %o pay jointly and severally,
o the plaintiff Republic of the Philippines, the sum of
#9,380,31 as fixed, percentage and specifis taxes, include~
ing surcharge, In the event that the Manila Surety &
Fidelity Co., Inc,, should pay the amount herein adjudged,
including the costs, or any part thereof, Dioscere F, Sarile
is hareby oxdered to reimburse the former the amount so
paid with legal interest, counted from the date of payment
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by the fozmer to the Hepublic of the Philippines. The

third party complaint filed by Dicscero F. Sarile

agagnst Cheng Ban Yek & Go., Ltd., is hereby dimmiesed

for lack of intesest on the formez. Vith costs Jointly

and severally against the defendants. '
Hanila, Fhilippines, uarch 28, 1999,

Fresiding Judge

Associate Judge Roman. M Umeli did net take part.
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