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For resolution is petitioner's “Motion For Reconsideration (of the
Decision dated May 31, 2010) with Motion to Admit Original Income
Tax Return for Taxable Years 2005 and 2006” filed on June 22, 2010,
without respondent’s comment despite notice.

Petitioner prays for the following:

a. the setting aside of this Court’s Decision dated May 31, 2010, which

reads: g.
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“WHEREFORE, premises considered, the
Petition for Review is hereby DENIED for lack of
merit.

SO ORDERED.”

b. admission of petitioner’s original Annual Income Tax Returns for
taxable years 2005 and 2006; and

c. the granting of petitioner’s request for a tax credit certificate in the
total amount of P5,514,715.00.

In the Resolution' dated September 14, 2010, this Court allowed
petitioner to present in evidence the documents attached to the instant
Motion, as prayed for, and this case was set for hearing for the presentation
of petitioner’s additional evidence.

On November 19, 2010, petitioner filed its Supplemental Formal Offer
of Evidence? submitting exhibits “W®&”, “W&-1”, “W8-2" “w8.3" “x8& wx8.17
"X8-27, “"X8-3” "X8-4", X8-5", “XB-6", "XB-7", Y& “YB-1" to “YB-30", “Z%" to “Z%-
3” and “Z8-4"; which this Court admitted in the Resolution dated January 19,
2011. On February 3, 2011, petitioner filed its Supplemental Memorandum.

On February 15, 2011, the Motion for Reconsideration was deemed
submitted for resolution in view of respondent’s failure to file her
Supplemental Memorandum despite the lapse of the period given by this
Court to submit the same.

Petitioner avers that a taxpayer is allowed by law to file an amended

income tax return pursuant to Section 6(A) of the National Internal Revenu%

! Docket, pp. 377 and 378.
2 Docket, pp. 382-384.
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Code (NIRC) of 1997 and that it opted to file an amended income tax return
in order to correct errors and/or omissions in its originally filed income tax

_urn. Petitioner further claims that in its original Income .ux Return for
taxable year 2005, filed on April 17, 2006, it did not indicate an “x" mark on
any of the options provided in Line 31; hence, when it filed its amended
Income Tax Return on May 2, 2006, it marked the box “To be issued a Tax
Credit Certificate” to expressly indicate its intention that a tax credit
certificate, be issued for its excess/unutilized creditable withholding tax for
taxable year 2005 in the amount of P5,514,715.00. Petitioner also pointed
out that it was consistent in its choice to be issued a tax credit certificate for
its excess/unutilized creditable withholding tax for taxable year 2005, as
shown in its original and amended income tax return for taxable year 2006
where petitioner did not carry-over the same.

Petitioner finally avers that it complied with all the requisites provided
under the law in order to claim for refund/tax credit certificate; that it filed
the subject claim for issuance of a tax credit certificate within the two-year
reglementary period; it presented Quarterly and Annual Income Tax Returns
for the years 2005, 2006 and 2007 and Quarterly Income Tax Returns for the
first and second quarters of 2008 in order to prove its total creditable
withholding tax and the fact that the amounts were declared as part of its
gross income; and it presented several certificates of income tax withheld at
source corresponding to the period of claim to prove the total amount of the

taxes erroneously withheld. P
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After a careful evaluation of the arguments and additional evidence
adduced by petitioner, this Court hereby partially reconsiders.

Under Section 76 of the National Internal Revenue Code (NIRC) of
1997, as amended, the corporate taxpayer's excess tax credits or overpaid
income tax in a given taxable year may either be refunded (either in the form
of cash or tax credit certificate) or carried-over/applied to the succeeding
taxable years. However, once the option to carry-over has been made, the
same becomes irrevocable for that taxable period.

During the hearing to adduce additional evidence incident to the
Motion, petitioner presented and formally offered in evidence, the following
income tax returns: original Annual Income Tax Return® for taxi " ‘2 year
2005, original Annual Income Tax Return? for taxable year 2006 and amended
Annual Income Tax Return’ also for taxable year 2006. The returns were
presented to assist the Court in determining whether or not petitioner carried-
over the 2005 unutilized creditable withholding taxes to the subsequent
taxable quarters/year.

A perusal of petitioner's original Annual Income Tax Return for
taxable year 2005° reveals excess tax credits as of December 31, 2005 in the
amount of P11,506,612.00, consisting of the balance of the prior year's

(2004) excess credits in the amount of P5,991,897.00 and net creditablee._

3 Exhibit “W8”, inclusive of sub-markings.
* Exhibit “X®”, inclusive of sub-markings.
> Exhibit “Y8”, inclusive of sub-markings.
8 Exhibit “W¥".
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taxes withheld during the year (2005) in the amount of P5,514,715.00, as

shown below:
Minimum Corporate lncome | ax r 4U8,399.UU
Less: Creditable Taxes Withheld During the Year 5,923,114.00
Balance of Creditable Taxes Withheld During the Year P 5,514,715.00
Add: Prior Year's Excess Credits 5,991,897.00
Excess Tax Credits P 11,506,612.00

In the same return, petitioner did not mark any option regarding its
excess tax credits of P11,506,612.00. However, in petitioner’s original and
amended Annual Income Tax Return for the subsequent taxable year’, only
the prior year's (2004) excess credits in the amount of P5,991,897.00 were
reflected. This means that the excess credits for taxable year 2005, which is
the subject of the instant claim, were not carried-over to the succeeding
taxable year of 2006. Moreover, a perusal of petitioner's Amended Annual
Income Tax Return for taxable year 20058 shows that petitioner marked the
option “To be issued a Tax Credit Certificate”, indicating its choice to be
issued with tax credit certificate for its excess creditable taxes withheld for
taxable year 2005.

Considering the foregoing, the claimed excess tax credits for taxable
year 2005 in the amount of P5,514,715.00, appears to be
refundable/creditable pursuant to Section 76 of the NIRC of 1997, as
amended.

However, in order for petitioner to be entitled to a refund or issuance
of a tax credit certificate of excess creditable withholding tax at source, it

must satisfy the following requisites:/,

7 Exhibits “X8” and “SSSSSSSS-4”.
8 Exhibit “C".
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1.) That the claim for refund was filed within the two-year
prescriptive period as provided under Section 204(C) in
relation to Section 229 of the NIRC of 1997;

2.) That the fact of withholding is established by a copy of a
statement duly issued by the payor (withholding agent) to
the payee, showing the amount paid and the amount of tax
withheld therefrom; and

3.) That the income upon which the taxes were withheld was
included in the return of the recipient.’

Anent the first requisite, Sections 204(C) and 229 of the NIRC of 1997,
provide that:

“SEC. 204. Authority of the Commissioner to
Compromise, Abate and Refund or Credit Taxes. — The
Commissioner may-

XXX XXX XXX

(C) Credit or refund taxes erroneously or illegally received
or penalties imposed without authority, refund the value of
internal revenue stamps when they are returned in good condition
by the purchaser, and, in his discretion, redeem or change unused
stamps that have been rendered unfit for use and refund their
value upon proof of destruction. No credit or refund of taxes
or penalties shall be allowed unless the taxpayer files in
writing with the Commissioner a claim for credit or
refund within two (2) years after the payment of the tax
or penalty: Provided, however, That a return filed showing an
overpayment shall be considered as a written claim for credit or
refund...”(Emphasis supplied.)

“SEC. 229. Recovery of Tax Erroneously or Illegally
Collected.- No suit or proceeding shall be maintained in any
court for the recovery of any national internal revenue tax
hereafter alleged to have been erroneously or illegally assessed or
collected, or of any penalty claimed to have been collected
without authority, or of any sum alleged to have been excessively
or in any manner wrongfully collected, until a claim for refund or
credit has been duly filed with the Commissioner; but such suit or
proceeding may be maintained, whether or not such tax, penalty,
or sum has been paid under protest or duress:@_,

° Section 2.58, Revenue Regulations No. 2-98, as amended; Citibank N.A. vs. Court of Appeals and CIR,
280 SCRA 459; ACCRA Investment Corporation vs. CA, 204 SCRA 957.
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In any case, no such suit or proceeding shall be filed
after the expiration of two (2) years from the date of
payment of the tax or penalty regardless of any
supervening cause that may arise after payment: Provided,
hower , Tt . tt SSit !, without  written
claim therefore, refund or credit any tax, where on the face of the
return upon which payment was made, such payment appears
clearly to have been erroneously paid.” (Emphasis supplied.)

In ACCRA Investments Corporation vs. Court of Appeals'® the
Supreme Court held that the two-year prescriptive period within which to
claim a refund commences to run, at the earliest, on the date of the filing of
the adjusted final tax return. It is only when the Adjustment Return covering
the whole year is filed that the taxpayer would know whether a tax is still due
or a refund can be claimed based on the adjusted and audited figures.*

From the foregoing, petitioner has two years from the filing of the Final
Adjustment Re’ 'n within which to file a ¢"'m ~ " the issuance of ¢ credit
certificate of excess creditable income taxes withheld both in the
administrative and judicial level.

In this case, petitioner filed its original Annual Income Tax Return? on
April 17, 2006. It follows that the two year prescriptive period to file a claim
for the issuance of tax credit certificate would be on April 17, 2008. Records
reveal that the administrative®® and judicial claims were filed simultaneously
on April 16, 2008. Both dates fell within the two-year prescriptive period.

Further, the parties stipulated that the instant claim for refund was fileq@_

10 G,R. No. 96322, December 20, 1991.

! Commissioner of Internal Revenue vs. TMX Sales Inc., et a/, G.R. No. 83736, January 15, 1992.
12 Exhibit “W¥',

13 Exhibit “D"; Paragraph 1(c), Joint Stipulation of Facts and Issues, docket, p. 116.
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within the two-year reglementary period based on Section 204(C) of the NIRC

of 1997, as amended.*

Anent the second requisite, petitioner submitted Certificates of

Creditable Tax Withheld at Source (BIR Form No. 2307)¥, which were

examined by the Court-commissioned Independent CPA (ICPA)®.

Upon review of the ICPA’s amended report!’ and the supporting

documents, the Court finds that the following creditable withholding taxes in

the amount of P1,636,645.93 should be disallowed from petitioner’s claim:*®

Attached to
Exhibit Amount of
Findings "TITTTT1T” as CWT
Creditable withholding taxes supported by BIR
Form 2307 of which the period is beyond the
taxable year of claim Annex A-7 P 8,421.15
Creditable withholding taxes supported by BIR
Form 2307 indicated by the ICPA as “certified
true copy” but no such certification can be found
from the records or on the face of the BIR Form
2307 Annex A-8 73,500.00
Creditable withholding taxes supported by
photocopy of BIR Form 2307 Annex A-9 12,464.84
Creditable withholding taxes with no supporting
RTD Farm 7307 Annex A-11 821,120.25
Ditterence between amount actually withheld Annexes A-2 and
and amount indicated per BIR Form 2307 A-5 721,139.69
Total P1,636,645.93

Thus, petitioner was able to satisfy the second requisite only to the

extent of P3,878,069.07, out of the total claim of P5,514,715.00, computed

as follows:

Claimed Creditable Withholding Tax(CWT)

P 5,514,715.00

Less: | CWT not properly supported by BIR Forms No. 2307

1,636,645.93

Excess CWT with valid BIR Forms No. 2307

P 3,878,069.07

14 paragraph 1(d), Joint Stipulation of Facts and Issues, docket, p. 116.

15 Exhibits “E” to “KKKKKKKK".

16 Emmanuel Y. Mendoza of Mendoza Querido & Co.
7 Exhibit “TTTTTTTT”.

18 Exhibit “TTTTTTTT”, pp. 3-4.

2—
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As regards the third requisite, a review of the withholding tax
certificates reveals that the creditable income taxes were withheld from gross
income payments of P85,119,614.94.”° On the other hand, petitioner’s
Annual Income Tax Return for taxable year 2005, disclosed a lower gross
income amount of P55,963,304.00.2° As evaluated by the ICPA, petitioner’s
revenues for the year 2005 likewise amounted to P55,963,304.41, which
included adjustments and write-offs. !

The Court traced the corresponding invoices of the income payments
from which valid creditable taxes were withheld as listed in Annexes A-1 to A-
6 of the amended ICPA Report with the Schedule of Revenues for the year
2005, Annex B of the same report, and found that the following income
payments in the amount of P1,001,671.76, with creditable withholding taxes
in the amount of P57,823.37 did not form part of petitioner's declared

revenues per its 2005 Annual Income Tax Return:

Exh Payor/Withholding Agent Income Payment CWT
9/0/0/0/0]0) Caltex (Asia) Ltd. P 8,181.82 | P 409.09
RRRRRR Caltex (Asia) Ltd. 51,590.91 2,579.55

WWWWWW E-D=+= Cgnsi~ag Phils. Inc. 410 619 .09 998.18
XOOXXX E-Dawa €1 viees Phils. Inc. 4v,5u9.09 2,495.45
YYYYYY Hitachi, Ltd. 49,909.09 2,454.54
FFFFFFF Infonxx Phils. Inc. 54,590.91 2,729.55

1113)) KLM Royal Dutch Airlines 75,900.00 1,518.00
nnnrKKK KLM Royal Dutch Airlines 80,100.00 1,602.00

LLL Malayan Insurance Co. Inc. 181,818.10 27,272.73

MMMMMMM | Mitsubishi Heavy Industries 24,682.00 493.64

NNNNNNN Mitehichi Hegyy Industries 96,900.20 4,845.01

QQQQQQAQ Nippun cxpress Phils. Corp. 36,272.00 1,813.63

AI\I\A PalelC NO_LL..L_.. 7.-c' 2A NNnN 99— €n0 10

pbre? Pacific Nortnstar Inc. o>4,7uv.09 6v0.10
VWWhivv Phil. Cosmo Computer pusuiess 1€, 16,581.82 872.73
2277777 Reach Network Phils. Inc. 47,600.00 952.00

IIIITIIT Siemens Inc. 76,363.00 3,818.18
31331333 Steag State Power Inc. 14,000.00 700.00

19 Exhibit *“TTTTTTTT”, Annex A.
2 Exhibit “C”, Line 15.
2 Exhibits “TTTTTTTT”, Annex B and “PPPPPPPP-10".
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872.73
57 |22 27

17,545.55
,001,671.76 | P

As indicated in the amended ICPA report, the foregoing income
payments of P1,001,671.76, represent reimbursable expenses that were
subjected to creditable withholding tax. However, petitioner failed to provide
documents to corroborate such statement. Thus, the creditable taxes
withheld therefrom in the amount of P57,823.37 shall be disallowed.

Likewise, creditable withholding taxes in the amount of
P1,290,217.93%2 is denied because it cannot be ascertained whether the
related income payments in the amount of P36,746,771.04 formed part of
petitioner’s declared revenues per Income Tax Return as petitioner failed to
present the corresponding Sales Invoices.

In addition, petitioner claim should be reduced by P1,577,896.38 as
there is a discrepancy in the amounts of income payments per BIR Form 2307

and revenues declared per petitioner’s Schedule of Revenues, to wit:

22 Exhibit “TTTTTTTT”, Annex A-10.
2 Amount declared as revenue x Actual tax rate used per BIR Form 2307.

Amount
Income Declared as
Payment per Revenue per CWT Per BIR
BIR Form 2307 Schedule of Form 2307
(Exh. Revenues (Exh.
“TITITIITY, (Exh. “TTITIrIr”
Annexes Al- “TTTIIrIr”, pnnexes Al- Allowable
Exh. Payor A6) Annex B) A6) CwWT? Difference

DD Emerald Mansion Condo P 7,260.00 | P 72,600.00 | P 7,260.00 | P 7,260.00 | P -
FF Emerald M=nrinn Fandns 4,840.00 48,400.00 4940.00 4,840.00
HH Emerald Marswii wotiuv 9,680.00 96,800.00 »,080.00 9,680.00 -

UUU _ [Mitsubishi Corp. 888,240.00 688,386.00 88,824.00 68,838.60 19,985.40
KKKK¥ kit AXA Life Insure~~= 17 nnn nn 15,454.54 1,545.45 1,404.95 140.50
LLLLL  jrim. AXA Life Insurance 7,2UV.uU 6,818.18 681.82 619.84 61.98

WW  [Tmenigr | ife Assurance Co. 590,542.80 280,507.83 59,054.28 28,050.78 31,003.50

I Ayaia Land Inc. 132,000.00 120,000.00 13,200.00 12,000.00 1,200.00

J Ayala Land Inc. 341,000.00 510,000.00 34,100.00 31,000.00 3,100.00

J Ayala Land Inc. 618,000.00 590,000.00 12,360.00 11,800.00 Eennn |
CCCC  |Panorama Devt. Corp. 44,F7F nn 42,346.25 415750 4,234.63 222.00

‘&
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Amount of Claimed Excess CWT

P 5,514,715.00

Less:

Disallowances

CWT not properly supported by BIR Forms
2307

P1,636,645.93

VTt re Il T of which
did not form part of Petitioner's declared

gross income per income tax return 57,823.37
CWT the related income payments of which
do not have supporting invoices 1,290,217.93

CWT pertaining to the discrepancies in
income as reflected in the BIR Forms 2307

vis-a-vis the Schedule of Revenues

1,577,896.38 4,562,583.61

Refundable Excess CWT

P 952,131.39

WHEREFORE, premises considered,

petitioner's “Motion for

Reconsideration” is hereby PARTIALLY GRANTED and the assailed

Decision dated May 31, 2010 denying petitioner’s claim for issuance of tax

credit certificate of unutilized creditable withholding taxes for taxable year

2005 is hereby REVERSED. ACCORDINGLY, respondent Commissioner of

Internal

Revenue is hereby ORDERED to ISSUE A TAX CREDIT

CERTIFICATE to petitioner in the amount of P952,131.39, representing

unutilized creditable withholding taxes for taxable year 2005.

SO ORDERED.

WE CONCUR:

%JL&. &wu)\
ERNESTO D. ACOSTA
Presiding jJustice

i

2

CAESAR A. CASANOVA
Associate Justice
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C=RTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby
certified that the conclusions in the above Amended Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

b ooxo O
ERNESTO D. ACOSTA

Presiding Justice
Chairperson, First Division



