BEPUBLIC OF 117 PHILIPPFINES
CMIRT Ol CERAL q
TERIIN l

Y

ALBERTO M. K. JAMIR,
Petitioner,

w VEISUS = C.T.ﬂ. CASE NO, 443

COLLECTOR OF INTEMMAL
REVINUE
e ependent.

X o » = o =« m = » = » X

PECISION

The petitioner filed his incone tax retumn fer the
year 1954 shewing a gross incone eof #73,858.65 and deduc
tions of #58,134.90, énd » net taxsble inceme of 217,724, 1%. ’-
On tha basis of salid return he pald income tax in the sum |
of ®l,634.00, -

After examinatien of petitiener’s 1954 inceme tax
return and his boeks of sccounts and ether records, the
raspondent assessed ageinst petitioner s deficiency income
tex and 508 surcharge in the sum of P16,398.00, itemized

and computed as followss

Adds Disallowances

|
|
|

1+ Purchases overstatod eees # 1,118,95
2, Unreceorded iNCONgwewweews m.mn
t Car deprecintion emesew- mm
6.

Salery of driver eeveens 720,00

Transportation eeesewees _ 576,20
Total adjustments

Less persenal and additional exemptions =
let taxable incore - - m

Income tax due on 745,000, 00 cemanecanmae 12,504,000
u::‘ rnnt puvlmﬂy assessad and

- -

h"-d.m t.‘ D A B G A e W - »
50% surcharge ewswe= —
Total deficiency tax and mdum ————

/(See Exh. 20, pp. 41-42, BiI.R. records)
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Patitioner requected recensiderstion of the acrese. |
ment, except with respect to the everstroted purchaces in
the sum of P1,118,95, in his letter to respondent dated
July 19, 1957 (éxh. 13). The request for reconsideration
wag denied, and, In addition, petitiener woe Toquired te
pay 5% surcharge and 1% menthly intersst frem December 3,
1956 te the date ef payment, pursvsnt to Section 51(e) of
the Favenue Code. Mo wees aleo ssked te pey o “corprenise™
of #50,00 for late payment of the deficiency tex. (Jes
ixhe 16, ppe 5758, B.I.R, !-urdh) Petitioner has ape- |
pealed from the decisien of respoundent. :

The disputed items may be classified into three,
vizs

~

lo Unreported INCone eeccececccones 'm,”‘u 1
2. Dom.tnl nunum

lank charge - 45,67

h Cax llnpncilum e ——— A0, OO

e Salary of driver eeeceee- T20,00

Transpartation expenses - 576,20

3. The !ﬂl fraud penally eeeeecsees 5,460,000

The disputed items will be c¢snaidezed in the erder E
‘hereinabeve presentedc. 2
Ine allegud unseperted incous of P3l.274, 91

The alleged unzeported incene of P31,274.91 hae been
éxplained by the income tox exsminer in his xeperxt eof lay
31, 1956, as fellowst

"2. Unrecexded l.nm dun te
cash credits e - P314274,91

e i anai §

As per werking papers, a cash eredit in
the mmara.us.umh mnhnngm_
the menth of Februaxy, but dus te the e
atien above wegarding the purchases Yy
entexed in the smount of 562. 70 2 nat cash
cradit of *1,281.24 yesul

yoY
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Granting that we accept the explanae-
tion ef the taxpayer thet this amount
came frem his salaxies, the same still
renains as an unzecerded income, it
sppearing that 2l) his salaries from
office and school were duly acceunt-
ed for during the months Octobex
and Dacerbar, 1954,

(b) way 929,993, 67

This smount is explained the tax-
m in his letter as advances {rom customers.
th this allegation, howevar,
this examiner is of the epinien that this a-
mount is still unzecerded incere 2nd net as

In this appédal, counse]l fex the Gevermnment seek to
justify the findings snd decision of mespendent in regaxd
to the alleged unreperted inceme under the so-called

enpenditures methed" of determining unmepertsd incems,
Yo quete from the memerandum of counsels

to the tawp the utdta
o T year er
which .'-uh- Fraud Unde 1-5:.-.1 Tax




PECISIIN »
ﬂ-'f--’h GCASE WO, 4432

'4*

texpayers recenstituted zucords his expendi-
turee vure in eéxcess of his declared or avail-
sble incere.” (lemorandum fer ‘espendent, Auge
ust 7‘ 19‘5‘?. o ol ‘-Irb-)

Briefly, the pesitien of the Cevermmant ie that since
patitiener’s recwrds shew that in Februory and May of 1954
his expenditurse exceoeded his incowe during thoeo months,
the oxasss represents unveperted incowmes =nd » doficiene
ey incoms t=x hae beun sseasscd en seceunt of such unreporte
ed incope on the besie of the “"expenditumes mathed"s To
Justify the uee of this methed, Halter's Fraud Under Federal
Tax Lew, 1952 sds hes been eiteds The mesning asnd applie
cation of the “axpenditures mathod" of detarmining unree
perted incemé have aspparently been misunderstecd, This
mathed has been exploined by Palter =s followss

*This methed {s, in essence, simply proof
of expendituzes, irvestmente and other cutlays
of money in excess eof taxpayer's reperted ine
cone for the giving rise to the
inference expenditures represent un-
reperted income te the texpayer during tha
yaaze in which they wers maedes

“Since these metheds eof indirect preci age
based upoen the sm.rmnl theonyy devey that
money in the hends the taxpsyer net account-
ed foxr by his ineoneg tex returne lewds teo thas
inference that he failed te repexrt all ef his
incomay 1t will uswally be found that s ceunbina.
umv!tuuulthmufth-uuthutuu
be used in =ny particulsr cese.

thﬁ:m. ‘?m.“é': ll:t wezth 2nd expenditures
e are fer practic:l rpumpeses lemuntary
oef each ewther mﬁrmt ke u:n’fudnu:.z ONé e
chanism for the establislwent ef unruported ine
cones Ya shall, thexefore, rally vefer teo
-ﬁt:brﬂnlm“m ase in net worth
- L

AII orxder to establish » prips ficip cose
the gevermment must preves v

1« That the taxpayer was angaged in ap ine
core preoducing businese.

427 £ 1/39“'
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. ®e What the taxpayer's assets were at
the be of the ng in question,
1.0,, *startlng point',

1e What was the value taken at oost of

these assets.

&, What were the 's assets and
their value at the end of tax period ia
question,

¢ If the process of showing increase

in net worth extends over a period of more

thﬂm& wihat 1s the falr and rea-

sonable cgatlon of the inerease over the

years in question.

6+ What are the correct and falr adjust-

ments to be made by way of eliminating duplica-

tions, return of capital, evalustion of unspeci-

fied or eontingent obligations, depreclation,
gifts, devises, bequests, or nontaxable iteams,
7« What are falr and equitable azdjuste

mente to be nade for living expenses, pay-

ment of taxes, cost of life insurance, ete,"

Balter, Fraud Under Pederal Tax Law, 1953 ed.

8, 227-228, pp. #22-423; emphasis lltpp.u.nd-’

It will be observed that the net worth-expenditures
method of deteruining unreported incoue is availed of,
under the e¢ircumstances menticned by Balter, to establish
unreported income for the faxable ygar or yearsg in ques
tion, It has never been used to deteraine unreported in-
come for periods short of a taxable J"H-'l"-j This sust be
50 begguse the net incowe of a taxpayer is required to be
computed on the basis of his annual ascounting period (fise
eal year or calendar yesr, as the case may be) in accord-
anee with the method of asccounting regularly employed in
keeping the dooks of such taxpayer (Sec. 38, Revenue Code)
And in determining the net ifncome, it is required that
 all items of gruss income must be included in the gross
ingome for the taxable year in which received by the tax-

payer, and all deductions and oredits must be taken for

428

Wl



S ——

B S U . ATV —— T T .\ . e A T L e n

DECISION »
CeTola CASL NU. 443

- B =

the texable year in which "paid er acczusd® er "paid ex
incurred”, dependent upeon the method eof nmmting upen
the basis of which the net incore is computed (Secs. 39
and 40)s Finally, the law requires that an inceme tax
return pust be filed for each taxasble year (Secss 45 and
46) A metumrn for » period less than twelve months is
permitied under Section 42, but in such casus it it ceneid-
ered ae 2 separate taxsble peried, and for this zeasen a
separate retumn is required.d

/Mthhmtummthmuhdmtm basis
of more than the zegulsr annual perieds, it is net likee
wise permissible to detemmine unreperted incene on the
basis ef less than the annusl erieds prescribed by law.

*The Sixteenth Amendment was adepted
te enasble the govermment te rajise revenud by
taxation, It is the essence of any system of
taxation that it should preduce revenue ase
cartainabley and payable te the cevernment,
at regular intervolse Only by such o system
is it practicable te produce g regular flew
ﬂMﬁdemhw
sessment, and ction cepable eof practical
eperation. It is not stad that thexe has
ever been any guneral fer ine
mw.ﬁrhuu The cemp on eof

annually as the net result of all trens-
sctione within the year wes o familiar practice,
and taxes upoen income@ so srrived at were not
unknewn, be the Sixteenth /mendment. See

ugh-impire

Mﬂdmmw.h:pﬁﬂcm

8 schame eof taxatien such as had been in actual
ecperation within the United States before its
adoptien. While, conceivably, a different
tem might be devised by which the tex could

1 A veturn for 2 taxable pexried of less than twelve
menths is alee required in case of death of the taxpayary
under Section 40, Revenue Ceode.

1is ysv

p— -y
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pssassed, wholly or in pext, on the basis

of the ffnmi{;munum Tesults of parti-

cular trensactiong, Congress is net required

by the amandment to sdept such = system in

preference te the pore fandlisr methed, even

if it wexe practicable. It would net neces-

sarily ebvicte the kind ef inequalities of

which zespondant cesplains, If losses faem

particular transnctions were to be set eff

againet naine in others, there would still be

the practical necessity ef cemputing the tax

on breis of annual er other fixed taxable

g:nod:. which might result in the taxpayer

ing required to pay o tex en incore in one

period axceeded net iosses in anethaz.”

(Buznet v. Sanford & Brooks Co., 282 LS.

359)

/ In this case, petitioner filed his income tax e
tuzn for the calendar year 1954, le ssparate meturn
was filed for each of the months of Februarzy and May of
that year, and ne such ratumn could heve been velidly filed
for said months. Therefore, it is errer fer xespondent
to detemine an alleged unzeported incewe of petitienex
fer the menths of February and May apart frem the zest of
the taxable year on the basis of the net werth-sxpenditures
mathod, Ubviously, upen the evidence of recoxd, the net
worth-exponditures methed cannet be applied te the case
of hexein petiticner for the taxable period in quastion
bacause his reperted qress incere (ﬂhnl.ﬁ) for exceed-
ed the deductions claimed (#58,134,50), even if all the
deductions disalleved by responcent sre considered against
petitioner. (% page 1, supxe. )

Te shew the imprepxiety of the application of the
net worth-expanditures methed te the instant case, we need
but mefer to the alleged unreperted incume eof »1,281,24,
the excess of petitioner's expenditures in February, 1954,

ever his supposed income during the same modths The evi-

430 ){M
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dence for petitionsy, which is net controverted by res-
pondent, shows that he received salariee from the Fecte
Law Office, the MLQ Scheel of Law and the Fhilippine Law
Scheel during thet menth. They were, however, recorded
in the boeks of petitioner for the monthe of Uctobex and
Pecenber of the same year. (See &xh. 1, pp. 32-33, B.i.H.
records, )

Taking inte acceunt said salaries, petitiener's ine
core duzing the month of February excesded his expendie
tures during thet menthe Does the fsct that inceme attuale
ly received in hbruny but recordad er “"accountad fex®
in the books of the taxpayer for the menth of Ogtoberxr or
Decenber of the same year represent unreported inceme withe
hthnmdthln;m!um Apparently, the
pesition of respondent is that it is unmzeported incecd.
Unquestienably, it is unxeperted incere for the month of
Februazxy, but it is income admittedly recerded for the
month of October or December of the same yeor and actuale
ly reported in the taxpayer's inceme tax meturn for that
years The unressonableness of mespendent's determinstien
is teo cbvicus to need further comment.

With respect to the alleged unreperted inceme ef
$29,993.67 fex the menth of May, 1984, we are setisfied
from the evidence adduced by petitiener thet he received
advances from cartain customers which, added teo his ulniu
as professor of law and as #n assistant in the Recte Law

Office and the jncone from his business, wexe than effset
the alleged excess of his ewpenditures ever his recorded
incone fer said menth.

431 | gﬁq
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Ha new cene te the deductions disallewed by rose
pondents The first item rafers te -
Bank charges - P4%,67

This item renresents, abcording te petitionarx, (a)
the cest of chack beeks er beeklets obtained by himg
(b) sexvice charges in cese the number ef checks issued
in one menth exceedad ého maximum 2llewed by the bank}
(c) service charges in case the depesit fell belew R500LC
at any one tioe: and (d) cest of telegrams in case of de-
peosits made of cheegks drawn against hanks lecated eutside
ef Manila, (See page 7, vemerandum fer Petiticnex, March
16, 19593 ppe 51«53, t.sen, )

Petitioner admitted in his tnstimanf that he ceuld
net state in detail the breakderm ef said ameunt. Added
te this is the fact that petitioner felled te prove that
the entire ameunt represents business empunses. It is
poesible that a porticn of said amount is attributable
te banking transactiens uncennected with his businegs or
that of his wife and therefere net deductible., Fer these
poaseons, the disallowsznce of the deductien ef said benk
charges must have te be susteineds

= PALK - Jg O
The dedueticns for cer deprecistion and salary eof
driver being eof eimilar nature, they will be censidercd
tsgather.
Potitioner claimed a depreciztien deductien for
his car &n the sunm of 2800,00, /s bespendent disallowed
one-half as rersenal expense, it sppesring that the carx

=
was used beth fer nersonal and business PLIFBB&.E) From
432 4}7
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w 30 =
the evidence, it agpesss thult the cor of ;;etit‘iur‘w‘. was
ased mere foxr business than for pexeenal jumcaes. e
was, and is until new, a low przetitiche?, a lav profes-
s¢r in two lav schweels snd wee, during the yvesr In quase.
tion, engeasd in Lusiness as fmpertsar. & had enly ena
car at the time, Censequently, thrme~feurths of the vale

ue of the depreciaticen of tha car in the sum of TEOC,00

3

may be covrsidered as & rssnrnsble sllewsnce in connectisn

with his husines=zs, while cvre=ferrth in tha zrount of

A —

B200, 00 represents non-daductible parsenal cxpense.

'. The zame is tyrus s rugorde the sslary ef petition.
ax's driver in the sw, ¢7 PL, 240,00 which wee clzimad 2sg
a deduction in his metume. Throe~fourths of seid sreunt,

¢f B1,080,00, may be alla¥red >3 = huslaess exnenss, snd
en@d-feurth, =r WO, dieallevnd as 2 personal expanse,

Irapsporteticn 2xpenses o B576.20

7 In hie return, petitioner claimed » deductian for

transpertation LI':*‘&IH‘EHE *frow office to M.1.U. & Phil,

Law Scheul®™ in the sum of P1,375,00, Of this ameunt, res.
pendent allewed the deduction of PT48, %), the ameunt es-
timsted te represent what petitierer weuld have T esonably
spant {exr taxiced hi.mganﬂ disallowed the balance eof
P876.2C as overclaimsd daductien. In this anpeal, however,

petitioner claims thet the said ameunt represents “the

transportatien fer the delivery eof merchandise to our cus-

temers, the transpertation of my wife eor thst of my omplyees

in cening te Menila fer the purpese of pttending te certein
matters such as going te the bank, Jeing te the custemoxs

as well as the trensperatien of geods from the pier after
they are released by the custems autherities up te sur ware-

133 L}}(/
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bouse at Bloakayan, Kawlt, Cavite.,” Ho documentary evi-
dence has besn presented to prove that such expensos
were actually incurred in connectlon with his business,
in addition to the expenses in the operation and main-
tensnce of his car. We find no Justification to modify
respondent's determination. )
Ibe fraud penalty of 505 gureharge - F9,4%63.00

Included im the assessment against petitioner is the
57 surcharge provided in Section 72 of the Aevenue Code,
which 18 imposed in case of willful neglect to file an
ineowe tax return within the time preseribed by law, of
in case a false or frawdulent return is wilifully made.
We have scanned the records of the ease for the reason or
reasons relled upon by respondent to Justify Lthe lmposw
ition of the fraud penalty and we have found none, The
report of the internal revenue cxaminer does not contaln
any statement In regard te this penalty. The letter of
respondent to petitioner dated November 9, 1956 (#xh. 20,
ppe Mi-h2, H.1.R. records) does not state any reason for
the imposition of said penalty. From the start, peti-
tioner questioned the propriety of the imposition. (Exh.
13, vp. 45-47, B.L.R, records,) iowever, even the final
decision of respondent (Exh, 16, pp. 57-50, BIR records)
is silent in regard to the fravd penalty, although it is
alse included in the computation of the deflcliency assess-
ment, We cannot look with faver upon arbitrary imposi-
tions of the fraud penalty.

The question in regard te the fraud penalty was
first touched wupon :I.n the answer of the Governuent to
the petition for review filed by petitioner, The ans- e

434 W’@
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ver contains the fellowing allegaticnss

*3. That petitioner's inceame tax return
for the yezr 1 is false and fraudulent, the
falsity censisting in his willful failure te
report in hies return the sferesaid cum of
34,135, 73 as additional incese ferxr 1954, meore
gazucularly the ‘unrecerded income' of 231,274, -

1 mentioned in paragraph 4 hereef;

"4, That by reascn ef the falsity ef the

1954 incorme tax return filed by patiticner =g

stated in the next pregeding veragraph, the ad-

dition of 50% surcha to the tax due is war-
ronted undax section 72 of thwe Hatienal Intez-

nel fevenue Code, which exnrescly dixeects the

immesitien tnereefy”

If the sele ressen for the impegitien of the fraud
pénalty in this case is the alleged failure ef petitionerx
te include in hig income tax meturn the alleged "unrecerd
ed incon2” in the sum of #31,274,91, thexe is no lengeyr
any juﬁiucatxw for the impesitien thereef since, as
already stated, we hove feund naither legal ner factual
pasis te suprert respondent’s finding as regavds the ale
lesed “unxecerdsa incoma,

FOR THE FORSGUING CONSTIDIRATIONS, we find petitione
or liable fex the deficiency incems tax fer the yesr 1954
in the sum of *552,00, computed as fellowss

Met incore per IetUuPN wecocencocanmnes P#)T7,724.15%

Adds Dieallewances -

ls Overgtated purchaeus-#1,118,95
2, Dank charges eeeevwe- 45,67
3. Car depreciastion 2;— 200,00

4, Salayy of driver 360, (U
9. Traznspextatien

SX9nten oo _1GAD  _2uXNWE2
mtin“!;ﬁ a8 adju.tﬂd WD S WD R - ‘k ; .024.9?

Lass parsenal and additfenal

lkimtiaﬂs P D S W D B g o S N A T S ﬁ .(,2&.}(:’-:(:‘1
Nat texabhle ANCOME ceenmucmmvvenewos Elgag 4&2
Inceme tax due on 714,024,97 eewem- P 2,186,00
Legs amount previeusly assessed

an'd pud 1 A s T T A N e W . s e A By P - fl_:
Deficioney incerme taX ecvemccecaneas Th%:_(m
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Accerdingly, the decision sppealed fyem is hareby
modified, and petiticner is crdered to pay the sum ef
#9552, 00 within thirty doys from the dete thie decisien
beceres {in=l, I1{ the =said ameunt, er ony pexrtion there
of, is net neid within said period, the surcherge ef 5%
antd a menthly interest at the rete of 1% shall be added
te the unprid zmeunt from the date ef delinguency te the
date of payrent. Ne proneuncem=ni as tc costis.

% CRDERED,

Manila, Mevember 28, 1959.

.
Awlar M, taral T )

eseClate Judae

Wiz CONCUR:

P

e

Prasiding Judge

ﬁhLé‘.T A M. '| 1 ‘“-_' fi R
Asseciate Jurge




