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This esse lnvolves a deficiency income tax

asscssment for the year 1957 azainsgt the yetitienar
in the sum of #31,095.15.

Petitioner inheritsd 1n 1988 from his mothar,
Dofia Angela 5. Tuason, twenty-elgnt (28) saall lots, -
which were lansed to savers) tenants under contr: ats
of lease, and one (1) Mg lnt of 47,000 square meteprs,
Atty. Jo antonfa ‘raneta, who vay pelitiongrts -
attorney-in-foot, subsogrentiy sold the small lcte
to the t-ﬁnts nrid enrsed the big lot to be subdivided
1n order te facilitete the sale thereofs

The profits rraliged frem the sales of the lots
were treeted ar cupital gelims and taxed culy lo the
extent of 50U% in mgcordunce with the ;ui silon of the
Collegtor of Ifiternmal fevemus on ‘ay 17, 1997.

Upon m;tiptlm, hovever, the Buresu of
Internal Reveouve, on J 26, 1963, assessed
against petitioner the of ¥31,095.36, a5 defi-
ciency income tux snd interest for the year 1957.
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DECISION «
CASE NO, 1398
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The deficiency assessment is based on the theory that
~ the lots in guestion were ordinary assets; and, there-
fore gains realised from their sale were taxable in
full.

On Pebruary 20, 1963, petitioner, through coun-
sel, requested a reconsiderstion of said deficiency
assessment on the ground that the lots in question
were capital assets and therefore the geins realiszed
from their disposition were taxable only to the extent
of 50%., This request was denied by respondent on
February 28, 1963. On June &, 1963, the instant peti.
tion for review was filed.

The only issue to be determined is whether the
Muumm-nm-r\uﬁmrruuh
in the hands of petitioner. If they were capital
assets as contended by petitioner, the gains resliszed
from the sales thereof are taxable only to the extent
of 50%,

Section 3% of the Revemue Code defines “eapitel
assets” thus | “
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perty held by the 2yar vrivarily

for wale to cuatmrn in the ordinary

gourse of als ‘rade or busingss, or

property, nsed 4in the trade or busi-

ness, o' a cliarrcter iien 1s subjeat

to the allowance for depreeialion provided

in subsecetion (f) uf scctloe tauirtyy or

real property nsed in the trade or husi-

ness of the laguayer.

Section 3+ ol the avemue Cpde defMoes capital
assets as including all yroperty held by the ta-
payer, but specificully excludesz, shong «ther 1tems,
"proyerty held by the texpayer crimarily for ssle
to customers in ine criirary ceurse of hir troede
or business” and “real properiy veed in the trade
or business of the tuxpayer,”

/As elready stated, the rroyerties In quastion
oonsisted of tweniy-eight sunll lote and ene bir lot
eontaining about 47,000 squarc metors. 7 At the fime
the proporties were inherited by pstiticner from
his mother, tha tuwenty-oelgit suall lots were hald by
tenants under lease, Taera can Y& no guestion that
these lots were uroparties used in business an? the
gain derived frua the sals thevsef i3 ordipary golne.
éColleotor v. Lavtista, U. 7, Fos, [=1225C & 112259,
u‘y 27) ‘559’ ‘amlires Ve c('hng Gs Te Ra ¥, ",”,1‘1
Get, 11, 1561.) The nature of these properties as
ordinary ssseis war oot changed vpon the dezth of
petitionur's wother and the esequisition thereof by
vetitioner thyough inberttence sireec the lattep

-

continued to have the seid lots leased to the tmnt:‘ﬁ)
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¥ith respect to the big lot whieh vas subdivided
into ssaller lots, its subdivision and sale had the
effeet of converting the same into property used im
business.

7 If petitioner wanted to have his gain from the
sale of said property treated as & eapitel gain, he
should have sold the same as 1t was vhen he received
1t by inheritance without subdividing it or making
improvements thereon, Sinee he chose to subdivide
and improve the same and to sell the lots to the
‘publie, he is deemed to have engaged in the busi-
ness of selling real estate, (Alexander Weil, 3
TCM 5283 J. O, Chapman, 3 TOM 60k.) The mere fact
that a pareel of land was inherited and later dis-
posed of fer liguidation purposes does not prevent
its being converted from an investment property
into business property if the number, contimuity and
frequency of the ssles of the subdivided lots are
such as to constitute a businesse



5

'.-.thtﬂnhﬂth‘l
tmnm-u.wu-

ulr.mtul rr

is vhat the

with the ... (dﬂmcl.nl-

rick, 9 7C po 7 L‘l
...ifl s by

and the faet that
his ul te se is to 11 te
mm-u tance 1s

van (Cuggenheimer v, Com, 209

ﬁ 12; #\ 365 lm Ferber, 22

It 1s clear that the properties in question
were ordinary assets and the geins realized from

mmmrmm.mmu,mmu‘

/ﬁrmﬂnmmufm 17, 1957 of
the then Colleetor of Internal Nevenue, who held that
the properties of petitioner were capital assets
and the profits derived therefrom were espital
gains, it is a settled rule in this jurisdiction
that the administrative rulings of previous Com~
uissioners of Internal Hevenue are not cenclusive
and binding upon thelr Mi- An incumbent
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Commissioner of Internal fevenue may revoke, reverse
or abrogate the aots or rulings of his predecessors-
_in-office if he becomes convinced that a statute
warrants a different construction (Emilio Hilado vs,
Coll, of Int. Reve, G R. No. L-9408, Octs 31, 19563
Coll, vs. Manila Lodge No. 761 ef the Benevolent &
Protective Order of Elks & C, T, A.y O. R, No, Ie
11176, June 29, 1959). |
WHEREVORE, the decision appealed from is hereby
affirmed, htttlu;r Antonie Tuwason, Jr. is ordered
to pay the sum of $31,095.36, plus 55 surcharge and
1% monthly interest, in pursvant to See. 51(e), of
the Revenue Code, With mu' against petitioner,

80 OHDEW' D, _ ,
Gueszon City, Philippines, January 16, 1965,
: ,
ROMAN M, UMALI




