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HARIANDG L. DE LA RDSA,
Petitionarx,
- VOIsus = CeToAs CGASE MO, 408

COREIBSIONER OF INTERMAL
REVENGE ,
vasp ondent.

Y e e e aes]l

PDECISION

The zespondent seseseed against the petitioner
the sum of #300,00 as zeal eetate deslex’s fimed tax
for the yeass 1954 and 1955 st the Pete of PISC,00
per annum. In sddition, netitioner wis reguired to
pay the sum of #10,00 as compronise for *late peymeat®
of the tax.

Iin eomplisnce with the derand of respondent fes
the payment of the tex, petitioner applied with the
Buresw of the Treasury, with the confommity of zes-
pondant, foxr the issusnce of certificates of indebte
edness in the amount of P3O0, 00 against his backpay
righte under Republic Act Ne. 304 to be applied ia seye
ment of the tex. (See ixhs., D and &, pp. 3940, CTA
records. ) The cempremise of P1IO.O0 wae padd in cash
under Officiel Feceint Ne. 1129988, deted Fabmuary 16,
1958, (éxh. 7, p. 38, CTA recexds.) Contending thet
he is not liable for the taw, petitioner requested in
his letter of Jeanuaxy 26, 1996, *for the csncellation
and retumn to me of the two (2) spplications for the
issusnce of certificate of indebtsdness (Beck Fay Ferm
No. 3) deted Februazy 26, 1984 and Febzuazy 16, 10865
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in the total acount of F300,00, govering the psyment,
vnder nrotest, of my fesl dstate Cealer's Fived Taxes
for the years 1994 and 1935, and the xefund of Tem
(P10, 00 Poses puld by we in cosh under Os A Mo
1129965 dated February 16, 1958 ss cwpromiss for late
payment thereef, photostat copy of which apnlications
and official recelint are hevewith attached for ready
reference.” (Exh, F, po 4, Bul. N tecords, )] Thie was
degnied in the Mu.in of raspondgnt dated Ogtober 24,
1958, Hot sstisfied with the decision of respondent,
retitioner has asvenled to this Court.

There are two items invelved in this esse, fee.,
the cum of P30, 00 s resl estate dealex's flwed tax
ond the sum of #1000 as gompromine. Sinee the lagel
questione invelved in thess twe L1tenm are different,
they will be considered separstely.

Twe issuss hove been raiced by the Farties in
reguxd to the fixed tax of PION,0 u!‘/-:-thtum
the filing by petitioner of applicatione ey the is-
susnce of certificates of indebbtedness snd the acespt-
ance thereof by respondent, without the certificates
of indebtudness heving heeh agtually isswed, conetitute
payment of the tax, snd (2) vhether or not petitioner
wes, during tiw peried in question, & real estate deal.
er within the pesning of paragusrh (8) of “ection 194
of the National Intornal fevenus Code, subject to the
fived snmual tax preseribed in Section lﬂl!]l-t the

luow Sec. 182 (4) (3) ( amenden
208 Fo, BORR: chbesties At u,nas.h'
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It is contended cn bohalf of yespondent that the
filing by rvetitioner of the two spplicstions for the
fssuance of certifiestee of indebtedness to be appliad
in the poyrent of the tex and the seceptance thereof
by tespendent constitute nayment of the taxe If so,
it is necessary, according te respendent, that the
eladm for refund of the tax =0 pald must hove Leen
filed within two yeare frem the date of payment gnd
thot the sourt's action for fts secovery st hove been
uhddauwsmmuu.mu.ummm
from the dete of payment, In accondence with Sectien
306 of the Fevanue Codg, llthllllll.w‘tl!#-
pliecstions for the lesvance of ecartificetes of indebted-
naess wore filed by petitioner and accepted by the City
Tressuser of Manile, as deputy of respondent, on Febe
ruaxy 26, 198 snd February 16, 1985, Although the
cladm for refund woe filed within twe years frem the
dote of payment, the petiticn for seview was filed with
this Court only on Decesber 17, 1988, after more than
three years from the dete of paywent. Censdquantly, it
is slleged that the action of petitioner is barved undex
fection 36 of the levenus Code, (m the other hand, re-
titisner contends that since the cprtificates of ine
debtedness soplied for have not yet been lssued, ne pay-
ment has a8 yet boen made. ThezeSéze, Seetion 306
dows not epply.

Ve agree with petitioner thet 5 cane dogs not
invelve a tax that has been paid, maze (4ling by
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@ backpay helder of an applicetion for a cartificate
of Andebtedness to be sprlied (n poyuent of his tax
ebligation and the secevtance thersef by the tax col.
lecting of ficer, without the sertificste of indebted-
nees having heen lesued, do not constitute payment of
the tax.] Under the law, when a beckpey heldsr applies
for the issuange of a certificate of indebtodnuss, the
cevtificate of indebtednuss is ilssusd, in oroper coees,
in the name of the backvay holdex. The beckray heldex
is then mequired to inderse the cevtifi of indebted-
nese te the propsr cellecting of ficer. T the cire
cumstances, it is our apinion thn/nm of the tax
tekes place enly when the certificats of indgbtedness
is lesued, indersed and delivered to the tax collecte
ing of ficex, and not from the mement of the filing by
the bagkney heldar of the applicaticon for the issuance
thereof and its scceptance by the tan -u-m\‘)
Pyt it is axgued by respondent that «
" s s s to sustabn the of the

ne
effeect of payment would ¥s
ufm::mi uﬁmmu

csse the tax due income ox estate or
inheritance tex or whatever tax &8 & Te-

sult of late Taeh
eould not m:‘::'&- i.au:un : tha

tendant to the government's setion in the
the n::hnu 1ied not X
re re unon
ﬁmwznndm tioer
in tyying te setile hie on with-
in the period provided far law but alse
the ﬂhllup o o+ o"

strength
(Page &, Momopandum for Respondent, )
Thet it hes bean the :mﬂim practice & conaidey

payment of 2 tan by neone of & coxtificote of indebtad.
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ness fesued pursuant te Republic Aet No. 304 as if pald
from the time of aceaptance by the collsecting officer
of the epplicstion fer the issuonde of such certificate
is perxfectly understondable. After the filing of the
srplication and scoentance by the tax eollectur, the
issusnes of the certificate of indebtedness is left
wholly in the bhands of government of ficers charged with
that funetiom. The backpay helder hee absolutely mething
to de with it; henge, he connet e held liahle for the
delay in the issuence of the cartificate of indebted-
nest. Mt giving retrosgtive effect to poyment by mesns
of & cortificste of indebtadness is quite spart from the
faet of poysunt Stself, which is effected as wo have
$a4d by the actusl issuence of the certificats and its
indersemant sad celivery te the tax cellecter. 'mtil
and after the certificste of indebtedness iz issued,
indorsed and delivered to the tax cellecter, there can
be no payment, and the wuestion of metroectivity fer
pusposes of the delinquency panalties im ceartain cases
will mot avise. |

The axgument has been asdvaneed that "setters
uh‘ﬁﬁhtﬂmﬂhﬂmfum issusnes of certi.
ficate of Indebtedness or the cencellastion thereof are
whelly the congeen of the Tesasurer of the iilippines
meé, therefore, not within the jurisdiction of this
Monozable Courte (066d Day Trading ve B.T.A., U, R Ne.
L6574, July 31, 1954, B0 O,G. Ne. 10, p. 4803, )% wue
mmwauun-tm“cm/mm
cane cited has not been clerrly understeed., 'usstions
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incidentsl to matters coming within the Jjusisdiction
of this Court mey properly be passed wpen by it, if
raceesary 1o the detemmination of the main controveresy.
(ee Castye vo David, G R No. L-8503, Nov. 29, 1956.) |

At sy rete, the recopds show that the apesl ,
of heredn petitiener ls directed mainly to a2 review of
the decision f respondent as contalned in the lattex's
letter of Tgtoker !-l; 1988, Exh. M, the pertinent nore
tion of which reads as follows:

*This law (fep.blic Act Ne. B68) teok

effect on Sgptembar 22, 199 so thst from
Mdlh. ferson d!uiu foer rent ox

u;uﬁu !W ancumy
{latur Lo B4 000, 1
u 1 } or were annuslly is considezed

2 real estete dealer pursusnt te Tectien
198(s) of the Tax Code. It appearing that

mmllm:rmtm*nﬁwmfu
1994 and P8,000, 00 paxy year,
were liable %o the real sstute deplerx's

ixed tax paid by you.® (page 43, C.T.A.
records, )

mﬁhm-tmdm. petitioner is being
heid liable for the real estate dealer's fixed tax for
the yoars 1994 and 1958, wunzﬁmmm
padd the tax, slthough he has takeh steps to effect
payemnt, “ae aprecled (rem thet hdum Therefore,
this gase involves a disputed assessment which comes
under the jurisdietien of this Court under Ssctioen 7
(1) of Pepublic Act Ne, 1125, And since thexe is no
mgmmmalun filed within the 30-day
seriod preseribed in Seetion 11 of Said jet, this Court
hoes juriediction to entertain the appezl. The vrayer
contuined in the retitien fer review for the cancella-
tion and petuzn to retitioner of his anplicatien for
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the feeuance of certificates of indebtednoss ie veree
ly incidental to the issue in weg9azd to the legality
f the Questionad sesessment,

Having arzived ot the conelusin that this Court
hat Jurisdietion to entertain the appasl, we will now
coensider the flssus whether or mot petitioner was & reel
daaler in 1954 and 19955, within the mesning of Seetlion
192{e) of the Mevenue Code, *hich defines “real estate
dasler® thust

s » « ‘A2l sstate dealer® includes
any pexson engaged im the business of buy-

ing, salling, exchanging, leasing, or rente

sunt rineinal
and Detding Mokt Gut 40 5 Reif @ potts

time dealer in resl estate or as an owner

of rental property or nropertics ronted ep

offered to rent £0r an agoregste amount of

theee thoussnd Pesos X ROYE & YRAY « o «°

(As smended by PMap. Act Mo, DBE )

Fetiticner centends that he wae not 2 el estats
dealery that he eould net have engaged in such business,
hecsune ha wae, and ¢till is, ongaged in the nrectice
of lawes The esse of Ilmperial v. Cellector of Internal
Fovenue, G M, lo. L-T974, September 20, 1955, has beun
eited in suppesrt of his view. _

in support of the view thet the rlaintiff in the
Inperial eese wae not » Teal estate dealsz, the Suprene
Court heldd

It e sppazent thet as the plaintiff
was , from 1946 to 199, Yenstore-stelarge =nd
loter Minister in a foreign unnuz. the
exgrciss of the duties of which offices re-

proof, thet dur that pesicd of
wae ]
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the ‘e rin® vhieh ke hod been loza'ng
te the merchostotanants apraure t¢ be the
enly rrepaxty of his ¥ox leste, e tie
aehves Bentiel recwived thespfwee be.y
syeh lese Lhon the anmeal i8fiiw Lhe Se=
eulved (row e efflcw cp = 1-:“ rhath
he hgf Laen holding. “Te sagsge™ i3 Lo
ensberk in & busineer or %0 ewrloy chaself
tosvein Muketex ' Vew Inte ruu Ryl Gge
tismcryls Tha wopd “engege” cennites 2axe
then 5 singis 22t or & single iransactiong
Lt invalvas sune contimuity of egtin
ve Rguiteble Life testxs Tuce of the
“tates, 83 J, T 347, ME). “To
M‘H in Busicens™ is unis ¢ netivaed
Mﬁri 1) to fallew the empnloyment oF
ﬁuunt}. dilen dGluslen tiw uﬂ-. st ieite
tieng, and later !ﬂr putpons of a lLivae
l.ﬂlud oF renlu {femple ve “ghmare, 29,
¥, 639 ﬁtm feikior ve Cuenthar,
¢ ll.'l- SWBLYRL NS il
gege In bus rwes¥y, “garrving on business”
cr *doins busimmer* de not hm Aif fosentg
neenings, hut seperstaly or canveetedly
gorway Lo idwe of cRograssium, oo atinudty,
@ Justairmd agtivity, snd W’h in hnlr-
nete” means ectunied or ens in butie
ness, Tearrying en busiress® At ean
the perforvanae of 2 snule disconnegted
a8, byl megstn gundueting, »rosseuging,
and ¢ ntinuing bus mess by cerfeming crog-
reusively all the sets mm incldent
thepeto while “doing busineen” -uﬂn thie
idea of busireas be . ng dung frem Yiee
Simg but 211 the ¢ inw,. tmlh& Ve dfta

Joumal (1955, = 1%,

It will be nuted that in euid esse the plaintiff wae »
Tenstorest-large an:l lgter “dnistor in & forelom ecuntyy
duging *he ontire reried covered by the sesaesiwnit,

“Lhe exarcise

tim Jreater
ircinen”,

e duties lrn'-!m:n of fices meguired
of bis tine wnd abswnea frow the "hile
the dnstent gase, vhile 1t In not disputed
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tadt 1obitE -t W35, s RLILL A, enIANEd LA THE [NTECe
tiee o law, il Lan nct Bewn sadval dhat G jrealex part
of hiw $3me wps duveted to U g2ciice of spad  rcfase
sl e 0 fact, bis ingeng tax 2abluim for 1994 shows ho
had ne iaguse o tiatl yaoxr [r.0 Ltaw prectice of law,
whdle bis (dncowe tax retust fox A909 eauws an incone
f YR L s AL eny FaLe, AL caunet bw said thnat tim

actice ~f law 1s Lngunaisfony with ensaging in busi-
Peed 26 feel evlay dealuie

Aguing, L tu Wymsdal Gasey L@ pazlntifi had

saly ohe m h.t senl e L asbes b Tental dewived
tiedsir o wos vgiy nuch lass taan Luis imcces fros the
rublig ofiice (r ofiicas which he Mlde In the ifnstant
epee, "otllione Lae  acpLrties I07 pent both In Beails
and in Tae Clty, Ve sqgoregate annual xents | fzew

waich is pueh megy then nls lneoe frus the oxezcies

‘of -',7 profesnicn 85 LEwWYe e

a are, therefuze, vf the opiniup ksl tiw degie
sicn of ‘e Twreme Cowt Qb Jagperisl ve Cellzeter,

SugTa, supperts the view that ietlitioner im this case

is 2 xe0d wstote deales within the sesming of Hection
i94{2) of +he fevenve Code and is swbiect to the tow
rreaeribed In “geticn 193(g), 3¢ mended by Savublie
et fe, 599, \ |

Tiew waﬁfne L0 i contpovarRy « the oesmyoriece

of XL o fe souaht to ba mecovared by retitiores,

The s2id apount wes rofd In cash ™ Fohsuapy M, 198N,

and e evidunced by O, i, Na, 1120088, dmhivit 7, (“ee
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rage 2R, CT2 recends. ) This erount waz not (ncluded

in petitionwr's sppddeation for the issusnce of 2 corti-
figatw of irdebledrsse, retitisner heving besn required
to ray it In eash, arperently because it ls not s tax
witieh may be nald éut of the bagkpay of a guveImment
empleoyse under lgoublic /et Neo, ¥4, Toae officiel! re.
ceiot shows that it was peld as "conpzomise for lete
paysent™ of the Lax. Pititlm.: witr Decuized to pay
this amount thﬁitaﬂ-l‘!m that ne comprotilos soree-
ment has ever been enteszsd irto betwaen him and res-
pondent for the oettiement of the forwer's cpiminsl
iiability “for late rayment® of the real eetote desler's
fixed ton, vin this nrqeeeding, respondent has not nade
any sttemprt to Juetify the legality of the colleaectien

of sedd smount, clvicusly beesuse it oas been coneigtent .
ly hald thet the ecollection of & eomproumise ““,.g‘
MEMMM.

is unauthorized snd 11lagal. (%ee iniversity of %te.
Tamas ve Caligctor of Intermel fevenum, C.7.4 Ye. 1D,
ferts 10, 1936, affd. on this pednt in 3. A loee. Le
11774 & L-11790, Yovember 28, o}/ Thezefore, tie
sole question te bo resclved ie whether o N0t petie
tioner hes eomnlied with tae statutory requizeswnis

foxr ite recovery.

The law qoveming the proceduye for recovery of
internal revenus taxes errencously or flisgally col-
lectad, ox of any renalty claived teo have bean colloct-
ed without authority, or of any sue allsged te have
bean exegenive or imamy wannery wrongfully cullscted,
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aswuwnmdmmmmsnum.
7 and 11 of Rapublic Act Ne. 1129, which we quote!

' » N0 8

aintained in any court for the recovery of
naticnal internal-revenue tax hereafter uﬁagnd.(’l
have bean erronscusly er illegally assessed or cole
lected, ox of u:yuzouuv clained to have been cole
lected without wttk or of any sum .u:iu te
have been excessive or vy manner wrongf .lz“
¢ollected, until a2 claim for sefund or credit

been duly filed with the Collector of Internal fgv-
anuel such suit or proceeding may be maintained,
whether ex not such tax, penalty, or sum has beon
ﬁ: p:ozndm ::-11 be begun “t.;: d oo

ar 4 The

tion of two re from the date of payment of

tax o¥ pena .

sEC. 7. W-mmaru Appeals
shall exercise exc ve appellste jurisdiction te
review by appeal, ss herein provided «

(1) Decisions of the Cellector of Internal
Revenue in cases invelving disputed assesssents, re-
funds of internal revenus taxes, fees or other
charges, penalties Lfmposed in mlation therete, eor
other matters axising under the Natiomal Intemal
fevenug Code er other lew or part of law administer-
ed by the Buresu of Inteznsl Revenuej

{2) Depcisicne of the Commissicner of Customs in
cases invelving lisbility for customs duties, fees
ox other wl seizure, detention or yelease
of paann 3 fines, fufniiuu ox other
penalties in melation therete; erxr other met-

ters arising under the Customs Law o other lad op
wamm:mnmmum:m:

LG

tﬁl

i

di

{3) Decisions of provinciel or city Bosrds of
Agsessment Apzah in cases invelving assessment
and taxation mead propexty or other metters aris-
ing under the Assessment Law, including rules snd
megqulations relative therete.

: llscteox
Srly of "the Nisparer for'the setisfecticn of hiv
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tax lishility ses provided by existing laws
+ That when in the opinion
the collection by the Bureau of
Internal Meveniue oxr the Commissioner of Cuse
toms may jecpardise the interest of tha
Government snd/or the taxpayer the Courxt at
axtuhdmpmummcmpmdm
said cellecticn and pequizs the taxpe elither
to deposit the amount claimed or to file 8 sume-
ty bond foxr net more than double the amount
th the Couxt. ,
fSection 306 of the Revemus Code requires that »
taxpayer who seeks the recovery of an internsl revenue
tex ervensouvsly or illegslly cellected or of any pensle
ty cliimed ¢o have been collected without awtherity
must file s written claim for vefund with the Conmis-
sioner (formerly Cellector) of Internal Revenue within
twe years after payment, snd must institute the corres-
ponding couzt agtion alse within two years from the
date of payment of the tax or penalty. In view of the
positive requizement thet the court asction must b ine
stituted within two yesrs from the dete of payment of
the tax ox peneity, it has been held that it was net
necessary feor the tampayer te wait for the decision of
the Commissjonex. This was the law governing the mat-
tor priox ¢t the establishaent of the Court of Tax Ap~
peals in 1994 by Mapublic Aet Ne. 1125, With the ee-
tablishaent of the Court of Tax Appeals in 1954, the
Jurisdiction over sctions fer refund of internal rev-
enue taxes snd nenalties wes transferred from the
Couxts of First Instance %o the foxrmer. Section 7 of
fepublic Act Ne. 1129 vests in the Couzt of Tax Appesls
*exclusive asppellate jurisdiction te review by appesl . .
decisions of the Collector (now Commissioner) of Inter-

nal Revenus in cases invelving . « » mefunds of inter-
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nz2l revenus toewes, fe<¢t or cther charges, penalities
fmoosed dn pelstlon themetes « «F /nd Scetion 1] of
seld gt prevides thet my sereon advoresly aof Jected
by # ssgirion or yrulieg of the Commissionez "way file
sn omr@tl gn the Court of Tux Appeale within thicwsy
deys after the w.l.ﬂ of sueh decision o2 mlinq.""

Tectien ¢ of the Mevenve Code has nut lheen
exnroacly mreslud by Fepubile et tiae 1128, but Gee-
tion 21 of the isttex Aet provides thst any lavw oF
pert of saw inconsistent therewith “is nazely repesaled®.
it is, therefore, wetoasary to detemmineg »haot pegticns,
if any, of Segtion 1Ud of the levenud Code are iNCONe
sistent with repchlic Ast kg, 1i29% There is notiadng
in hepublic Ast Yo. 1125 i yegaid to Uie fallng of @
written claie for mfund, se thel e reQuirewent in
Seetien 2% of Liw Hevenve Code that a weitten cleim
for sefund naet be clled witn the Cossisslcuer of Inter-

nal ‘avenue within twoe Yesss faom the date W paywent
A8 Btill 4P sdce. (LORBSTON LUbET (0., iNde Ve LOUTt
f Tax ppealsg e e Moy D292, Aapii 22, 1957.)
Wovever, the Yequimesent in Sectien U6 thast court
sotion must be instituted, with ar without a decision
of the Commissioner, =ithin twe ysaze frowm the Jdets of
raysent of the %ex or petalty soulht %0 e xzcovezsd
e apravently in confilet with dectiwns 7 ana 4l wi
fepublic Agk Wes L120. The Jurisdigtion of the vourtt
of Tax mresls, in casus LIovelving sefunde of ingemal
mevenue tawes an penslities,; ss provided in Section 7

fe limized to muaais fxom the dacisigns of tie Commis-

—— —— - e —— e —— — = e ——
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sicnar of Internal Sevenue, ami » taxpayer »he is not
satigfied with 2 decisicn of the Cormiscione? muet ape
peal to said Court “pithin N deye after the receint

of aue ¢leson er ruling®™,.in accordance with Seetion
1ls fepubiiec sgt He. 1139 vequizes they there be a
degiadicn or zuling of the Cemsissionar snd that such
decision or mling ruest be sppeslied within 37 davs aftar
meteint thereef, whils Section U6 of tha Revenue CLode

requires thet court sction must be inetituted within
two years from thg date of paysent of 4w tex or penale
tys with ox without & decision ox wuling of the (cmmise
sioners Sumely, thess rrovisions cannot stsnd togather
and the rrovisions of Hecublle Aet #ee 1125 must be
deered to uve swelsaded tg_gn:ﬁmiuhnt previsions
of Seetion Y6,

Howevar, the majerity of this Court is of the
epinien that the raquirement in Seetion 2% that &
tanpeyer sunt institute court sctienm within two years

from thw dote of poyment of the tax or penalty sought
to be resowered witheut the necessity of waiting for
the deeision of the Cemeissioner Ls o811l in foree,
eiting 7. Jo Liener & Co. v, David, G. A Mo. L0163,
Aanril 22, lﬁbﬂa This opimion has been zustsined by
the Supreme Court in the recent cases of Colleetor of
Internal Yevenus v. “weeney, A A Ho, 112178, Auge
uet 21, 198, and Gibbe v, Colisetow of Intomal Seve
enue, S A No. L=1734353, February 29, 196

The writesr of this opinion e not wmewere of the

rule that judges of lower cousts ave bound by the deci.
sliong of the hHighsst Couzt, Howswer, it is his homest
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belief thot %he -Ceriions Laveived In tac Antarrvise
thon and v licition of Teckion Zoe of Uwm Jevenus wode
and “setiong T end U of berwklic et ndi, LS ware net
adequately snd garefully ~resented n the Sweney wd
T4dbbe cag.n Hl thel thexe is seed {er a regwmdnation
of sodd gueetiona. The crevlems invoaived wease disevssed
st lonogh In the majority and dissenting minicne in
Veragsle<lunaus Loastildated AMdng Cos ve Flaauere,
Calo’s Noa 211, wywnt 22, i'ﬁ!ﬂr: W fer gURvenisnce
the reztinent nigtd ne Seeretd ssv MoTvdoced e Lot

» L L ¥ =

Aw ereteicone stated, the petiticnes’
heoedn has cung liBd with &.ly etw o1 the
twe reauisites menticned ir section T 6 of

© she tational Mvesne, evelue Loily, It

filed » fomal cladm for sefund with the

Coliegtay «f ntemas -“wvenue =4 the Culie

paneating tex vadd by it i tha ssount of
AT, 00 witain the statutery pavice v twe
(2) yenra, nowever, it filad ite nresent
sgtion for oefuvid ¢ said ameunt cafore

thide Court by woy of 3 “Fptition for Hevise™,

;ﬁ (4) worus snd fouatenn (id) days Hew

the stetutory reried of twe years fived
Wiler section 3.6 of e “atdonal intemal
- "wvenus Code,

U® 47 ethar hand, the petitisver Yioe
iiead witn the prewisisn ef ssction (1
Reoublie Jet Mo, 11798, by flling 1te The
:. a¢lion sefexe tain Cuourg lor The Fegovery
the tazes ¢ within the statutesy rave
iod of thisty {(3) dayne it ap esre thet ree
titicner paceivad wn  etoker U6, 1995, the
lettar of sne calisctor of Internsl fevenue
doted gasko: T, 1895, denyi itn reguest
for mafund of the amount of PR78,08, Ve
thie decising an mwssi was Snisrmnoned bee
Fore tisis Court by way of a "vetiti n for
Mview" filed m r 23, 1888, shigh, ob-
viowsly,; A witiin the statutory nerxicd! of
thi hé deys Ffived yndac saetion L) of
ferubilie ‘et Nee A1

" gas toet sestion 1l of ve-vblic gt
fee 1123, has got sececled by irnlicstion all
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the provisions of section 306 of the Mationmasl
Internsl Mavenue Code. It Las, in & way, only
modified soms of them. Courts are especially
averse to repesls by implicstion. Since laws
ave premumed to be pessed with deliberation,
and with full knewledge of existing ones on the
same subject, it Ls but zeasonable te conclude
that Conguess, in pessing a statute, did net
intend te interfere with or shwogate any former
low melating S@ tie same matter, wnless the
repugnangy betwesn the two is irreconciliable.
In other words, repesls by implication may be
resoxted o by the Courts enly sa » last Te-
course where under no ress uis
can the provisions of both be ed 28 20~
existing. (H’o 549, 531, Vel. 5, American
Jurisprudense. )

In the present case, the conflict between
the two provisions i» moze apparent than »eai.
They could easlly be mweoneiled, which 1t is
the function of statutory censtzustion tec eof-
festuste, if peossible, to give life to the wne-
tire mumng.

For the future guldance of taxpayer =c as
not to deprive them of their dey in court, the
following rules are worthwhile vemembering re-
gaxding claimes for zefund of mstionsl intermal
Tevenue taxes.

In oxder te confer jurisdietion wpon this
Court, the usual claim fexr sefund ox gredit »s
s condition precedent, should be filed with the
Cellector of Internsl Revenue within twe (2)
ars feom the dste of payment, (seection 308)

ensl Intemnal Fevenus Cedes ¥. J. Fiener
s itds v. Satuznine David, supza ). Auzl..
-pretast st the time of payment or previous
ons to the tax sssessed nne} take the
P of the requirzed ¢lsim for yefund (Santlage
Berse jo ve Colloctor of Internal Fevenus, SMpm -
The filing of the petition for zeview before
ﬂhwz'&ntmi x for the mmgﬁ
taxes peaid should de within thisty (30)
days from mecoipt of the muling, oxder or deei-
sion of the Collector of wnal Revenus deny.
the claim for refund (section 1], Agpublic
Ne. 1175) and 4in no instance may the action
be filed r twe (2) years fyom date
o] pmt section 306, Natienal Internsl Reve
L1 ] $ C.T.A. Case Ne. 80, Bay View Hotel,
Ing. v. Collsctor of Intemnal Revenues CTA Case
We. 121, College of Cral and el Surgery
ve Collector Internal Revenue ).

Pex further clarxification, we shall illus«
trate hersunder the modes of applying the two

. 164



o

]
W

mﬁu O -

e £
- - ek ¥ - 61.....]

17

periods i sawwdriuilsn Sow lo westics,
edoplivE 45 o muasol startisg oiat jerar
29 1555y s the late ol pajeeri of the -
JO0Dmiaravr ug (12X sovght Lo Lo velvz'ad,

o el LvoptIing RlL Fil€ & the startlng
AW legacar sl thet tdae il the rivigtorns
of fejullie gL fwe 1185, Wil wus apoivwal
om Jube 158, 197%, were alrisdy 1 foll fores
etk affaet,

flase 1y BL L & Lhat cfYWr BJiIg o
Janue®y Ly 1900 w mAtirril Interorlerevontre
taXx TUre fomcktied RUBILISRLLIm, ek o 'ad e
tiam Y204 o tha Btiomel Intercal evemoe
Code. s Chio wameyor licd oo  chuary 1, 195,
s Forag’ cieiln Tod It pelind with *hg o 1len®a.
of of Jrniarcs. UwWalitine @ . ach 1‘ VAshs
e W wyer reesived & fuply letter from the
Colleoter of Jalerual Nevenue danyloy L8 o=
quset s swel, ‘oifcr secticn 11 of Faaidie
et oy 11895, the mwhnm‘.{ thirty
(39) deyy o aating frec, "wreoh Oy 1847, Wl Odn
wideoh to (ile uis petillen lor ieView kalere
thls Court cntestilng the sdvorss riine of
the Colluvetor of !nterne)l Feveiue Foegabiling
Bis ela-s for retund, ™G avadd W one, e
gande 1T e aps el ware reell) slneere In
huving lis asse dec‘aad YW this Ut ne prowote
iy wﬁblﬂ, ue 9 Ex‘eanl mwm' LoOpy - Wie
by iiing dave’d of tha thirty (3 Ay poricd
bed ‘o ssetion 1% &F fepetdds wot ‘e
1 <O YRR T ™ m‘ rﬂﬂl,‘, Y. A=
of ittenial FAawerpie s 2 ToF &8 t5e
govsraagnt ls candarned, It lg Yest ag noch
inteprested ¢ Maving the tex (elund cese ‘ool doll
bWy the ocurts as ex editisusly as posaille, so
on S0 low deflidtely fow a0 BLln us el
the atatin of e sobay wATR12 1% @9 Ter sousht
W be setunded (femiliage ¥ Colingtor
oF the Wisiaay pirded Srosaribed in sestive
' 1"
of Repnilic ist 3o, 1125, the ruling cr decisdien
of Lallegtor of lulerca. —oWoie denying
the clulz Jor pefondé Yesoses finaly omd o coarg
in she Mdldp; froa the Lighest & ke luowe
tay veviow ¢ mifing or fectislor ynder
11 et 1C of feyublic Aet oy 119,
™he tuxgrstee tharslope, say oo lovgor svnid
nissel! of remadolng oeriod of apcetd o
montha o) % Janoary Iy 1957, (sectionm 176, ‘a-
tisral Interaal Hoverase Code) withis stdan to
efore thls Couvrt 1 the refomd
2. 1%5 give
of 21 pon Wi the
in uis for ralfund bal.re
thi weuld 1n effect e lesisglating
ali tion te the a;.p.u.uhin'.{ of the tudriy=
wm'ml fiyed under pect!oa 11 of Boscllie

;

gi
il




Co Te As CASE HO, 608

GECISION o

tatives).

i
I
“..,_mmmm

throughout the archi.
Eo:ﬂ‘:r‘m 1, Ho. 85,

ameo
’

...i .—m

AR

i

Hl

cau.om

wi

et us say that after

tu on n-ur a, 19!‘5, Lha

mm

Case 2.

mummua

.-mmu

._mmmh

ek

3 i
unm.ﬂ

.u—«

i
Bt

maum

_ﬁm P

:_n
: mw
LI

mm g

g

&E_.

mm_a.

ﬂ_m_m =

.=

.mm?

e . o —

— e ——

T S — B el



Ugtlaln o
CiTells CARE =4, 09

- 0 -

withewt weiting up S0 the eve of the dead-

Hne 'or tiw reply of the Collectey of inture

nal Neverue. After 2lly, ha bes alveady qiven

thg (allsct r annugh ti:ur e mevly tv 1ds clein

far refund, Amyway, should the seticiopled
{ come later, ciiee befome or ofiter tie

i el ing, 4he nle 1-1.:- alyasdy {llod suuld

atilis be m-r vith deave of

eourts (neeti. n lus of Courdg

CRYUR Ve L'Ill'!" Pma n-*‘M.

T cose of the atitli ner rmnn;
in {s m by ¥ 4 ‘Tia

8% v any That aftar ayicg + Acklional
internsleyevenus Sax o Jauary 2, 195%, the
tawr ey an Pebrusey st of Lthe erme yagar, filed
n Fomel eleim for ite refund with the Collegton
of Infamnal Tosenua, The latter, for s meacn
or arothex, #9 hat! haspened I tis sgnt cane
s in the “lencr eass, Talle taply to Lha -
clnins B vefund witain two (2] years From the |
dovte of | Tmder the circumsiancees, as w
wae e td the Mlonar CEta, the Laxoayar “have !_
fils ndg clalm and Uw Collecteor of inter- 1
T !:ﬂim Iw! wln thee o study i, |

T wipie § T
mw 5o »e nﬂ te iuvﬁ.w hig of nu dmr
in court gnd e pronst sdjudigstion oF nos
Hﬂ i 1z jeft nsamgeiry \to - raeprs and

weledy beforg thes ewivation of the bwoe u;."

nmui'tiw varied, thet Ais cl=in (o

nee boch dunied the Cellegtor of [aternal 1
Feverae if re o WA '::I-n theseen by the

1atter duzing the sald pa The tanpayes
need not wait indefinitely for 5 degisien o3
©galie Wadh may oy say aet be furthooeing and
wtdd: he has no lagel ¥ight e swpeet. /9 the
wia Coudd ma in m !&iﬂlt cetey “Ruw

it Wy,

T "M téareye £ shewld net
e hg l: wttfm of the Cile

. .t The ¥ Toyy (ndued
should, proesed nithout for the decli-
oi he Cellagter of Inteynnl mvenus, to

tithon fur zowkéw hefore this Cont
SRS e e
* of % x 3 ;
mu presgribod Lu uﬂi? of the "stima.
Indo el Pevanus Coda,

-&t apousd that wighout Lia
Collector of Internal m
syar's claip fer celvnd, thasw

-y uhul. e decinien, fn.e: LI PE)w
ing that this Coupt oy @ oxe upon in seview
167




mu mnm § .mm .mm wu . .
mww km_ﬂ - Hl & ﬂ o “ M-& ﬂ-u - -
mwﬂmmmmmm__mmmmm iy mx ! i
mmmwummmhmmmmmrm@ L .m..“m,._ E : w.m

i iR m _ : E i i d
| ...m».m mmm—Mmm;umuz .mn.. m ...u s u...w . A
b mMmuwumMmmu m_;manm m-hnﬂl mu” m _Mb |
y m:...muhmmmm_M.MN mm.. m :u ; W a .. 5 i
. mMummu mmmmu.m“mm g e 4
mm ik mum muu “mm umum BT w— mu“ |




o : 228 wad m.....
TR L T e M T 1) i
i e i ks
W.MMMh._u,wlml : »d.m.w iy Toise
b bl A0 st
i F
d Bt :
il ““mxm i
g .uwmm S3eidit P - it .u.#w
£ il ﬁ?:wu?m THH il
i




L e -, ﬂ!:n:'.:;' i'-.r':; the 5 g -f
argumanty that a1 olition frx W
sfalit nrosper uwndar the elme ihpiortuts
nra vl R0 umlu the fsxpayezr Lo avail
himelf of thie sreeizl remedy belotw eg-

Jurisdieti m ewver Bia gocs N 2pued
e rg m#r.ung ik te adtitlionel legasl
ancenesg ond Ynnesgetary lowe oF (le”

IS might be "upeeted tost toere is
still one sdminletyative Dueedy svaliobis
to the tawrayer in ovder %o eomiel Yius
collectar of Inturnal Pvsnue Lo agi on
nie eialw far yefund me way or the other,
pael sw L this Court vige, by file
ing steutive aopnlalnt ape et
nedd -tf’:l.uu eith th CFopaR autaositivs
fex demclietion of duty or Tor (ncamelufee.
undaudtedly s the Immll fmgs O awail
Alnendlf of auch ey the zevigsions
of toe Wweined viminittestive ode cp the
ﬂ!u Tervige e, P agaln, 210 vy ta

WL e the tepiyer e Tide
Jons, twdiown ond ey onalva .
bt use oWy sdieLam X |

umf {1" H'tth ﬂmtlu: fmﬂ
tha feet thot wui o ? B G-
M‘tﬁ-mﬂﬂﬁﬂﬂml’u‘w“
th the excerti o rerhege of o fov cane sie
mﬂmmlnum: wain chjsetive
A7 fwi b0 JBRD Wy GRYEIESEL Wl @ AR
ﬂl“ﬂhﬂmmwd
m. ey are Llnte rweted
uuﬁ- mmumm.
prpecialdy if it invelves & substengisi
swaunt , “high thay In eonscianoe kalicve
wsn u!n!mmauu exag Tl Jpos
oim of Sawve tha Quve e

T ™
ztunmmmw L &N
L e wai: ht-nln‘hllnllh
uﬁdd !w-m or decision of
: wmm“m

:lﬂﬁ f-' refund, wnly tc find vt loten,
aftez a cxotregted onel exronsive oot
Litinstinn manvl ‘in e faver, Lthst ha
most e wald be &b tnn-m:-?mthﬁ
| g i the wmount of tam Lilegeal
o ssllected frow nip -lgl
even thy it of ©w legol sate of Anters
ent, sttopnay's fues end costas It wouls
uﬂ- I-thn More mnﬂu for the tame

m sueh o solief wntll
nu“ut of & e tiue
woald have

» % his phml ¢ wenfcrnoe,
Elﬂ t‘n- signel, e ThEt wouud
the ultimete Nﬂﬂl. we wany te inter-

L 70

S — A — — — P —_




L i)l N -
CaTols €ty W., & B

- BT e

rxet megtiong T snd 1]l of Aepublis ‘et le,
125, serdeay and literaily by nqd.ﬁu
tha Cow wc-z it ali Ingvingas *n xodues
in B} rex ol “hits  the Tuling, ﬂ-ﬂ‘.ilﬁ

f T orded d-! the Callesy 7 of Intzoral “ave
enug dunylng Ade cisin for metud before
asit o Jurlediett sn fugs rin 2404 ™
for weview filad with this Caurg,

‘ongtver, At will be moted in peaetion

fﬁ‘ of 2ba Mntdinr) "ntevrcl Towenby
u\d—t. thot » ~pried of reserintion of
tatss (2) E““ f¢ fix:® thanyin witsip
wiich the Colleeter of Infetnoi Agvenus
may #xextifa sverery nethols ¢ enllegtton
ol tawun, In seatione AFL and 237
tE i toee T, Lhwre ere 1lFowlas tee
veriads of Meitalion  resgeibed (D or I
voaTs ) ppor PaREtemant ahe callgetion (f
taxus throush Judicial sevien, I8 would
ta tnpormpucte to held, 4het »igh rofkoect
o pethonn o’ pegunc um after two yusrs
fen thn Jate oL [ oyeomy, sn eves-ticn

whould b -nﬁ hmd., tomiie NEuirent
f the Ut .:'f’ i thixte Aoy roriod
;.ﬂmmud wiu et e
1179, sntiiely #f thy ding2etion nd e
£ mal estveniencs of the Onilegier of ine-
terna!l “overue.

& hold that the rilleg of tle “unsene
fourt in thy Flener with respect to
clying For Tefimd Yofs unonrvwmiud 1y tre

i*“ of lﬁmﬂ. vente wEthin tve
“m fm tie fote of porvree, o]
4 An spetdone 7 and 11 of
Wt e, '5 Fots fntond ng, wad
lﬁ.l.u.n mihouaﬂmmu-
8 omey hexoin ¢ (1%e Wl sefE o For refund
-'.iﬂmmtm of Fizet instanec of Handla,
she dgfmct “rnr"{’f T ;u la ry *hin
we ) yeams faan Mr 9
190, the Jate oF ol o7 Yhe omund of
PATEL OB mew Lo question, 48 fatel 36 nds
€5t

B S0 DA IS, b8~ b vl

-

o n »

. -
TherEuht to Yggflon W of ohg Newenng

Lode, It wan necessityy AF 3 Laxpeyes wont.
#d ¢ mug My peew ey T fourt oF 5 Bev

wrrofgoveiy o ll.bni%’ s In sdastion
:.:: e reduirsaent of $1Ving I vlten clalm
or

rﬂml m in the
ke UL 4 'u;t cf Fiaan inszhnea oo 1netituted
tufore the explrstion of fwe yuases Fzoi tiwe
fatr of royment, Tha Peseygny “aried in

¢« 171




tion

picns of the Cole

lsttor of Interns]l Nevenue in easce ine
1lliste Jupisdigtion te

1 dacisions of the Cellee-
1 Pevenue in such

At Noe. 1195

2 declnin or

sffectod by » decision or mul-

ye

CoToa CATH "“" (A
Nrgsl ¥ 5 %

DECI I -

o o

Collactor f Intermal

- vhds umn i

| s faseiatita

il |

‘ m..mwa. J_mw“w.aw .
ity pilahd © f

8 el

¥ i - £ |

m hrmimrh i




4
-

9« Tafe CAGE W, &8

SLITIw

a? -

"™he filing of the petition
review lepfove this Court by
toxpayer for the mecovery

eld should be sade =fithe
{30) daye from peceipt
decialien

taxas |

um«uau 23

il

mr..._ﬁ n m: wm__mum
..m = it
m m__ m_m_
muuum m mq m m
_m w_w. mmm wwm. 213 % i mm..
o kil



ment

2 nrexiod
rafe ;

r is

igh %o

Foo g
within
rdved of his
ean 11 of FMepublie

ohe

¥ Seetd

epinion, *would be tantamount to
legislation mﬂ?
of paeseristion fixed by L
36 of the lovenun (cde,.
rd ganw, the

133%3

.um

CaToMe CAT4 W0y &8

PeCININ o

e ——

i ulat b, e
it
ww Mm E a3 m. mm ?“u Lb nw—mm.m .
:,m .,..M__M TR
i i .-_w i i iy 7
mm...m.u, w_m mﬁ.m it ik
mmm«mmm m ﬁu muh~ mn“m uuuu .88 uummm



IRCIE] N -
L-T--‘- CALRE M), #g .

w 3T -

canus the thirty-day reried provided in
said et applien, thar or et the deci-
sion of the Colluster fis wiwigred before
ox sftuz iwe from ‘he date of ~aye
rait, Thare n mothing In fgetdian 50
g.m h‘r:ﬂmm::hplmu it MIH
rew T &n:- e or peresly
axprestly or hy licatdona ot havieg
the charecter of sn cxganie aset, it is sube
Jeet teo ooendment or receanl by Congress,
il Congreses hoe nonifeated ite intention
tt zepeal thet poption of TSegtion 6 of
the Sevenus ‘Tode Belating te the cexiod
for instituting Judicial nrcegpediras fer
ecovery of Internal Ievehus tawen in Set-
tion 21 of fecublic ot Nay, JID%, whogh
rrovident ‘

"My lam ox snst of law, or eny
exagutive order, rule or Pejulstion
or rart theseof, inccneistent with
the provisions of this et is hese-
by repenliads”

‘e heve hare tew dncensistent lavs, ohe
enceted In 19390 and the othel An 1994, Thaze

sipgeeyieegs
A
: {;s# l
355
i
Bttt
fpeits
=:!
i

’l



eI
i - - L

. ‘_'-‘nﬁ'jg
R LA™

"let 3 =ay CUT CNANY L e
and this jes vt a2 repote nots=
Saliifiiy w thit Fiter Yegedve
irg v fTeasal cind fox sefwund
foa bl Chmpoyer, tho Vollecw
tex of Intermal Favenus or Lis
subcadivetaa, v ere reacen
cr snother, or for No Paaton
Pt Bllig wMowle juet let the cuizix
forx n;uul grther odust in thelr
effiow filen withecut aguine on
qilar sevarael yeers ox net at
Blie”

Afs PLTR A Cubey oy Cullsaguer would
it the tuoeyer %0 flle with this Cowrt
A apresf cltbhout wpdting oy 2 deciedcn
te be mendiored by thee Collegton, Frevm what
decinica 1hen »would Mo sopeal? 1t might ke
240 thet shere the Cellsetor has not ren-
dored ¢ desdeion Ppefow the expdvation of
twe yoars Frem the dste of raymont, the §n-
csetion o the Callucter can bo conmnauad
as & dandaly, sndd in cane @ desision In sene
fared afeernrds wWille she gase ic petutdag,
e tamnoysr cay be -,um te ssend his
rlesfing, 1 zegret 1 gannet sudegriag te
this view. Toe low, im woxde tew plaie te
te nletalong (yovides et Lo sust e @
decision (%ue. 7, lao blic iet Na. 3193
rned Lhot Lhe speal oust Lo Tiied with this
Cooxt within & daye sftexr zecei t of such
decinlen ("egs Liy J0s de AW Lk Léw Dew
r&m&nﬂmhnm..nw

o2 & tapEyer Lo ﬁa-e... it s » m-
picn in Sisek oned Bimd lazly, when
the 1o neqigs Uhatl tiwsu Bl be Ciaim

. for ppfund, = one of the conditions to ene

title 2 taupayer 26 Bue Loz pecowery i

toxen arremeoialy sr il rwdd, it
rgang . Jommal C.uks 10w pel vitd b=
ingy Mot Just & tittuste #8 atated
by the “upsian Colitee.

MYk e STELGCL Gaepllivnce
dﬂt the cenditione inposed fox
U PeTidls 8 Suvadicw Sudlegied 4w
o jdoctrine connistently applied
hgge wwl Lo the Lndteu Sgatess
(Fusmeje ve Coliseter of inteanal
WV e mﬂ; Sue alu fwe leco
Ve Possdang 64 hil. GACy Vanus
Ve TLRACLRg B9 (Lile m:

Yuppawely Ve sules of tals (oumtl reqguire
thot all the hm necesssyy tu hring 8 goee
withoa the Juzlsdictica of Lhde Covat must be

176




RIRTINCI
TR RN R HERE G
iy b il “.mm_mm i mwm _
R i b ARk e
' ¢ mnu mu M¢ mhm u~ mtm um 2 um. nmw m w »59
r mmmmummmm ﬂmw wm;‘ mmmuum i m.mmunuw mu.~ s
mmm“m mwuwuu- 2 m mm~ sf u 3 muu.- ..m m
. MM—WWMum ” m-mum u_nmnma uma m-mwm *mmm
.w mwmmmmuwmu mmu i mmmwuau» Basiins
FL G




ULl vl » )
CoTlere CAFNY ¥ 59

axi-

nrevisione ol ‘eetion Ll of Republic

et Ves 423 Tuat poeer gouferzed wpen
sn offlcisl nay be sed muet be edwitted.
Fidy *a may 2ty Wilsi power cn earih whlen
has baen ledged in the hands of 2 husman

be g rrey nst be ebusad’ kvom toe Jwdicial
cod4ky B gl 48 pldeiltedly tiw leanl suse
testibie te ahura because of tne sadfejuards
rovidad by the Constitutiin and by law, ia
Nt AN epcu tiife Jet the possibility of
rower ke ng sbesed in ne exguss for thls
Livbe X Ny Cusity S¢ v beyend tha clesr
ané explicit nnﬂ-im of wae flaw, Thume,
e AN Lida Cusey i Law Joante @ Tannaye?
Lthe Pght ¢0 ap-gel within thirty dapa
after racei t of & decvivicn, the taxcaywr
wry net be depsrived of that right just ko~
grute The norarxr LY Zenler a decisi n may
be ebused by the Collecior of (aternal

g v Wig

THaL Soxayers Bay AN Adle ARSTinies
e incenweRiented 1§ Chey ste net reralit-
ted to tw for recovery of taxes iilegals
iy o2 sxpemeocsly oads withon 3 speaif ied
arict fzam thy date of pPaYRaTE Tay o0
ba acmitted, At this watter Lnwelves

a Sugsii o of legialative o sisigh is
within ths exclusive rroviice Lengrene,
‘el Jengges - shell provive otharwise,

our enly duty Ls 0 ses that the policy
Ledd dewm in tw law i+ cbaurved.

I halding that 2 tauneye? who sedks tecevery of
o Antervnl revenue tex WUNL wastiftute als zetion fap
recrwR Yy Lo cvurd witiun twe years fove tie dats of 20y
rert vithout the escessity of waiting fer the deeisicn
of the Tcaminalingr, the Tupaese Court in the “weuhey
cate elts Stha cense of |y Je Vdonor v, ovid, zusxa,
wnd College of ‘xal o Byntal Swigery v Goust of Tex
el e e 'R lelidag, Joanusyy 26, 19%, s already
atlvgrind bt -hé;:. the rignur caas arcsa buiore the
sifoctivity +f lepuillc Aot Yoe 10705 ond thu e2tabidishe
remt of fids Coulte In fact, the. decision in thet case
vt T rabulgered on ordl 22, 1950, These can bé ne

cloagesvin nl ws e the wiuldieabd lily of wetion Y€ of
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the feverue Lotee 7& Megeids the goee of (oliege of
‘ral and Dentel Tuagery, the tox foveived in thet csee
wer padd wv' the tre-jear period expited befoie the
snagtennt of lepubilec “ot Neo 1170, although the deci-
cicn of the Collector of Internal Mewenug denylng the
refund wes homded dewn after the cxeetion of thie Court.
‘galn, there gep Do me deubt ae e the applicabdlity of
Section 376 nd the Flenes dogtying, end the weiter of
thie epinion se steted in his erneurping epinlen which

resdsd
it is by counsel for petie
ticner toat Recubl mu-. 0% rress
ceibing the h:lll.ﬁd within wiieh mah

from deciaione of the Cslliector of Inter-
nal Mevenus muit b filed =ith thie Coust
mww:nminmm.
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16, 1954, It 4s clesx, therefecre, that
Section 306 of the Revenue Code is the
low ucabh te the case snd not Sec-
tion of Republic Aet Mo, 1129, Petie
tioner hpving lost itse ﬂﬂ of actien
under Section 306 of the Revenus Cede,
thnruhtmunh wt-hm
been revived bl Act Ne. 1125,
unless ¢ ely so provided law, Un-
lortmt s thare is ne law ch makes

m of s-m 1l of RomUs
Act ﬂo. 1172% lieaskhle to cases similaz

tothzwn ﬂ;ufaﬁzndﬂﬂll
bPenta M‘ M
xmsmﬂiom.ﬁ.ui ’

The Supzeme Court affizmed the decision of this
Court in the casd of Coellege of Orel snd Dentsl Surgery
(@ R We. LolO446, Januarzy 28, 1958). Rejesting epe
pellant®s argument that the 3.day period provided in
Section 11 of RMepublic Ast Ne. 112D wes epplicable %o
its case and net the twe-year peried provided in Seec-
tion 306 of the Mavenue Code, tiw Supreme Court helds

tsonas s Line of sppument, Siill e find

te uphold the ruling of the court
e wust bear in mind thet Republie

1129 creat the Court of Tax Ap~
eals took oﬂm z 16, 1954,

ons lved here~
la-onndu nm.s.m-nz
15, 1981 and , 1982, muu-
tive enagtment ( tmlh- |

mh&mnthmmfnmmn
of the texes paid in this case must

obtaining im connection therewith, as pe-~

titioner !d::éltc m'?o ug:c;‘

pending juwdicial preceedi thin

yesar prescrintive peried, his xight <o

mmwmsmuhmhun-

ml paid bui preseribed even au
of Republic Act No. 1

and there 1s no reascn to congtrwe R, A.

1125 as veviving actions thet have ale

:;2}' rreseribod on the date of its enact-
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¥idle ve cannet felan Lmoesnce of
the axistance of visible Inconsietency
in the provision of “ection 36 of the
ﬂlﬂhﬁ Iintprrel PMevenues Codg, az gohw
na-u-:'a this Court =e mrtn? the
irvatd on of eourt progeading for toe
mecovary of tawes arrenacusly or illegale
iy gollected within 2 yeaxs free peyzent
b gy et fone
te é tar nte Ta enue on
claim for pefund of the seme, vhich
the tupﬂumt first undertaks e and
“ection of fapubile "ot MHo. 1179 speci-
fically previding that astions should Be
te the Court of Tax ‘ppeals withe
=t of the dagleisn
ma *
considering that both mandatory
rrovielans constyued strictly,
and that for purnoses of
#t bar ne y discusaien would be

u-uuz. ve leave the o disserta=
tion on g €0 some m aprertune
timg. "o feal free, howewver, to state
that slthough to gourtes belong the roe-
va snd romer of constructdi:n snd

e Ye
ot aley N A Moy Lal?098, prem. Januamy
1:1.:@501. (Fhile Tax Jousnsl, rpe 308e

it +411 Be noted thet tha Court expressly stated
that inconsiatencies exiest betreen “ection ¥6 of the
‘evenue Code snd Teetion 11 of Yepublic Aet Ma, 1123,
obwicugly referring to the peried for instituting eourt
asction for mcovery of on irfernsl sevenue tax, but it
@1d not pass squazely on the seint fer it was net neces-
sary for the detexmination of the issse in thet case.
However, it suggested te m- that the (nconsistefe
cios betwesn the twe provisiony ke «limisted by app¥ce
oriate leaislation. PFrankly, vo do not ses the Necet-

Poo181
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sity for such legislstion as Congress hae » Lready
sdgquete ly preovided {or sueh purpese in Seetion 21 of
Ferublic /et Ye. 1U25 which sa s thvt “Any lew o paxt
ef lww, ox any ewecutive cxver,, rule or meovlaotion ox
part thareef, ingenoistent with the nzeovisione of thie
‘et §e hervoby repesled,”

it ie te be chserwved thet the jurisdictional
requizenents for arcesls fren the decisione of the Come
migsienor of Intemna) fevemue ond those of the Ceemisas
sioner of Custome are cortalired in the sone seetions
(*aese 7 & 11) of Fapublic fet Wow 3136, ‘hvieuwsly,
ﬁmﬂmuuuwmh'- wiforn set of
mles in both ersens And dn creviding that thexe slould
be & deginion befors » parson sdvarsely of fected may
srreal to the Oourt of Tex ropecle, the intention of
Congrees wis L0 1eQuire the waxpeyers to exhavet all
administrative petwdive lefore Desorting to the eourts.
{(“ampaguita Thoe ® “lireer Mactory Ve Comm. of Custrse,
e e Hes LalODEN, Jen, 34, 1968, ) in commection with
the ineinuvetisn thet the previeicn thet s tenpeyer nesd
not wait for the decieion of the Coswissioner of inter-
nal Ppvenus is intendecd te forestall any possible sbuse
that mey be committed by the Coomdesioner vio nay, (op
ne valid axcuse, refure te decide the cleln fer pefund
prophtly, it mey be asked, [n the Comuissionsz of Ine
temnel Fevenue made of » different stuff then the Cene
vissioney of Custoos? That tm- fbde Lhe same
crovisions for beth internsl m and cuntore cotes

in the ssme sectione of levublic ‘et Moo 179 is & closr

indiention that the intention wae to ajwe both ¢resc

P182
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The writex of this epiniun believes that the
epinlen of the “upaene Court An Johnston Lunber Lo
ve CoLrk of Tax Appezle, T I lips L=S200, /ppil 23,
1967, hes corzecetly ntarpreted the .ln;:- The sadd
tpinien stetes:d

“s o » g can, tiwrefere, concluds

that whera nayment hae boon rade

wivd the taxpayer is mesuly for its

refund, he must firet file with Lols

iecton of intermal Fevenwe 2 cladm for
refund befome taking the naktsr %o the

Couzt, us fettion 2.6 of the
mml “m mmu mﬂtm

_' SRin 7 deve o %ar The. Peceind
Hrw“rﬂ**‘?i

19600 )
Yo nete {rom the sbowe Guetation that the pertien “thst
aopesit faoss decisione or suiings of the Lollecter of
internal tevenue to0 the (cust of Tax ~poeals swst lweys
be rexfectod within 3 dayr afler the Teceirt of e
decisien cr puling that is being erresled, as requived
by fection Ll of jspublic Aet boe A125° was undevsconed
in Gibbe ve Colisetor, fuakse

The fopegoing cbservatl:ne have been sade sclew
ly tor the putpcse of crowoking & svananinstien of Lhe
entirn cuestilas In the seentise, and whedl sueh @
reexaninstion takes pisce, St s cisesly eur duty to
abide by eand © aeply the rule iladd domn In the "weeney
end Uibbes cases.

In the caoe at bar, the sim of P10, wes el
on Februsry 16, 1938, The claim for refund was 1led
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with zespondent within the twoyear periecd, but the deci.
sion denying the claje is contained in the letter of zes-
pondent doted Ogtober 24, 199538, or moze than two years
from the dete of payment. The petition for review was
filed with this Ceurt on Decenber 17, 1958, adumitted by
the parties es within the M.day peried sfter receipt of
the decision by petitiomer, but more then twe yeors fxem
the dete of payment. If the case of Jehnsten Luwsher Co.
Ve Coust of Tox ippesis, 250Zde is to be spplied, the
epperl was filed om tice) but epplying the rule laid down
in the "weeney snd Gibbs cases, petiticner should net
have waited for the decisicn of yespendent. Mo should
have filed an sction with this Coust (cbvieusly not an
sppesl but an oxiginel setion for recovery as In cases
filed in the Courts of Fiyet Ingtence befors the crestion
of this Court) within twe yerrs from the dete of payment
en Februszy 16, 1998, without welting {or the decision
of respondent. Having decided to walt for the decision
6f respondant, which unfortunstely. wes honded down after
the lapse of twe yeors, petitioner come teo late te this
Court,

FOR THE FUREGOING CNSIEERATI N8, the hemein ape-
real is hereby dismissed, without pronouncesent as to
conte. |

SO ORDERED,

¥anila, June 13, 1960,

.

L]
.

I CONCOURe ~sacciate Judge
"reeiding Judge

Associste Judge AUGUATO . LUCIANG did not take paxt.
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