REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

PROCTER & GAMBLE PHILS.,; INC.,

Petitioner,

- versus - C.T.A; CASE NO. 5000
COMMISSIONER OF INTEkNAL P!:o-tllgate_dsmm
REVENUE, -

" Respondent. _-_-..MA_R,__!Q ______
x———-———————'——————_—_..__-

D E C r s r O N

This case involves a claim for the refund of
the total amournt qf P6,800,000.00 representing the
alleged five (5%) per ceﬁtum excess payment of
withholding tax oh dividends paid to its US parent
company in 1991 and 1992.

Petitioner is a corporation organized and
existing under-Philippine laws and is a wholly owned
subsidiary of Procter and Gaﬁble._ Co., a non-
resident foreign corporation domiciléd in Ohio,
U.S.A.. |

on June 6, 1991, October 30, 1991 and April 21,

1992,‘petitioner's.Board of Directors declared cash
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dividends in the amounts of P10,000;000.00,
346,000,000.00 and P80,000,000.00; respectively.
Petitioner withheld twenty (20%) per centum
withholding tax on said cash dividends, paid the 20%
tax to the BIR and with Central Bank approval
remitted the net dividends to its parent company,

Procter & Gamble Co, U.S.A. as follows:

CAsH 20% . DATE OF DATE OF
DIVIDENDS WITHHOLDING WITHHOLDING TAX WET DIVIDENDS DIVIDEND
DECLARED R L PATHENT REHITTED RENITTANCE

P 10,000,000 P 2,000,000 ~  06/19/91 ? 8,000,000 06/30/91
46,000,000 9,200,000 11]07]91 : 16,800,000 11/21]91

80,000,000 16,000,000 04/28)92 05/19/92

136,000,000 P21,200,000

Oon July 8, 1992, petitioner filed with the

respondent, through the Appellate Division of the
BIR, a claim for tax refund or tax credit of
overpaid or erroneously paid withholding tax in the

aggregate amount of six million eight hundred

thousand pesos (P6,800,000.00) on the aforecited

dividends. It was the contention of fhe petitioner
that the correct rate 6f withholding tax on
dividends remitted by a Philippine subsidiary to a
U.S. parent company is fifteen perceﬁt (15%) only

pp;augﬁp to ‘Section 25(b)(5)(B) of the Tax Code and
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this was sustained by the Supreme Court in the case
entitled Commissioner of Internal Révenue vs.,
" Procter & Gamble Manufacturing Corporation and the
Court of Tax Appeals, GR No. 66838, December 2,
1991. - The amount of six million eight hundred
thousand pesos (P6,800,000.00) overpayment or
: erroneouslyvpaid tak was compﬁted as follows:

DIVIDENDS 0% WITHHOLDING CORRECT RATE OVERPAYNENT

DECLARED TAI PAID 70 BIR  OF W/TAX: 15% (5%)
P 10,000,000 p 2,000,000 P 1,500,000 P 500,000
46,000,000 9,200,000 6,900,000 2,300,000
16,000,000 12,000,000 5,000,000
p21,200,000 P20,400,0 26,800,000

Considering that ‘the two;year prescriptive
period as provided by Section 230 (formerly Section
292) of the Tax Code for the purpose of appealing
this case to this court was about to expire without
any actioﬁ‘ vet on the part of the respondent,
petitioner filed the instant petition for review on
June 17, 1993. |

Petitioner in support of its claim for excess
withholding tag payments cited the decision of the
vSuprehe Cpurt' in thét case  aforecited which allows
the imposition of the 15%' tax rate on dividends

~remitted to the US . parent company pursuant
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to Section 25(b)(5)(B) of the National Internal
Revenue Code.

' Respondent for her part admits and denies
cértain facts as alléged in the petition for review
but when it was her tufn to present her evidence;
she failed to submit any euidence against said
claim. Oon fhe’contrary, her counsel alleged that
there was ahfavorable recommendation by the Examiner
for the grant of the refund. She decided not to
file a memorandum inasmuch as she believes that the
énly issue here 1is 1legal and has already been
decided by the Supreme Court.

’Therefore; the only issue in this case 1is
wﬂether-or not the dividends remitted by petitioner '
to its parent company is subject to‘the preferential
rate of 15% withholding tax pursuant to Section 25
(b) (5)(B) (préviously Section 24(b) (1)) of the
National Internal Revenue Code, as amended. The
said provision is quoted hereunder for easy
.reference:

(B) on dividends received from a
domestic corporation 1liable to tax under
this Chapter, the tax shall be 15% of the
dividends received, which shall be

;;%fgé_lﬁcté@ ang paid as provided in Section
.EQ,Q? qg vph§5ﬁyationa1 Internal Revenue
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Code, as amended, subject to the condition
that the country in which the nonresident
foreign corporation is domiciled shall
allow a credit against the tax due from
the nonresident foreign corporation, taxes
deemed to have been paid in the
Philippines equivalent to 20% which
represents the difference between the
regular tax (35%) on corporation and the
tax (15%) -on dividends as provided in this
subparagraph. '

We agreé with the pétitioner that the case is
not a case of first impression. In a similar case
involving the same parties and the same issues, the
Supreme Court affirming the decision of this courﬁ
in CTA Case .No. 2883, interpreted the above

provision, as follows:

The ordinary thirty-five percent
(35%) tax rate applicable to dividend
remittances to non-resident corporate
stockholders of the Philippine
corporation, goes down to fifteen percent
(15%) 1if the country of domicile of the
foreign stockholder corporation . "shall
allow" such foreign corporation a tax
credit for "taxes deemed paid in the
Philippines,” applicable against the tax
payable to the domiciliary country by the
foreign stockholder corporation. In other
words, in the instant case, the reduced
fifteen percent (15%) dividend tax rate
is applicable if the USA "shall allow” to
P&G-USA a tax credit for "taxes deemed
paid in  the Philippines" applicable
against the US taxes of P&G-USA. The NIRC
specifies that such,“;gxigrv_,,
desmed paid , the Phitippine
minimum, véach
(:%ﬁ;y (3(!)

asen“t v the
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regular thirty-five percent (35%) dividend
tax rate and the preferred fifteen percent
(15%) dividend tax rate. It is important
to note that Section 24(b)(1), NIRC; does
not require that the US must give a
"deemed paid" tax credit for the dividend
tax (20 percentage points) waived by the
Philippines in making applicable the
preferred dividend tax rate of fifteen
percent (15%). In other words, our NIRC
does not require that the US tax law deem
the parent-corporation to have paid the
twenty (20) percentage points of dividend
tax waived by the Philippines. The NIRC
only requires that the US "shall allow"
P&G-USA as "deemed paid" tax credit in an
amount equivalent to the twenty (20)
percentage points waived by the
Philippines.

XXX XXX . XXX

With respect to taxes on income, the
Philippines, by a treaty commitment,
reduced the regular rate of dividend tax
to a maximum of twenty percent (20%) of
the gross amount of dividends paid to US
parent corporation. XXX The Tax
Convention at the same time, established a
treaty obligation on the part of the
United States that it "shall allow" to a
US parent corporation receiving dividends
from its Philippine subsidiary "a [tax]
credit for the appropriate amount of taxes
paid or accrued to the Philippines by the
Philippine ([subsidiary]. This is, of
course,; precisely the "deemed paid” tax
credit provided for in Section 902, US Tax

bade, 'Blﬂét%t there ig here on the part
pf:; " th 11ipp1nen 'd~ " deliberate
updertaking .to reduds the regular dividend
Edx . ratd " of thirty-five p it (35%).

Alfce, hqwavar. the t¥aaty rake of twenty
pe fQﬁn ;QQX) is & quimum tdta. ‘there is
8Ei1l 8 dtfferential ' ’ additional

?

réducyipu laf fiva (ﬁ ?efcantage points

¢ ¥
’:

45;5\



‘DECISION
CTA CASE NO. 5000

which compliance of US law (Section 902)

with the requirements of Section 24(b) (1),

NIRC, makes available in respect of

dividends from a Philippine subsidiary.
The applicability of the above jurisprudence 1is
without doubt and entitles the petitioner to the
refund of the five (5%) per centum excess payments
of withholding tax on dividends it remitted to its
parent company. |

WHEREFORE, in view of all the foregoing,
respondent is hereby ordered to refund or issue a
tax credit certificate in the amount of six million
~eight hundred thousand (P6,800,000.00) pesos to the
petitioner representing the overpaid withholding tax
on dividends remitted to its parent company, Procter
& Gamble Co., USA.

No pronouﬁcement as to cost.

SO0 ORDERED.

€;-;IIGZ.C:;uv*¥~

ERNESTO D. ACOSTA
Presiding Judge
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WE CONCUR:

L K. GRUBA
ocate Judge

RAMON O. DE
Associate Ju

CERTIFTCATTION

I hereby certify that this decision was reached
after due consultation QmOng the membefs of the
Court of Tax Appeals in accordance with Section 13,
Article VIII of the Constitution.

E:vuﬂz"c&53§4hﬂh~

ERNESTO D. ACOSTA
Presiding Judge
Court of Tax Appeals
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