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Respondent,

B o = ®» 9 ®n e axp e B

PECISION

This is an appeal from respondent’s decision assess~
ing ageinst and demanding from petiticner the sum of
#3,424,45, as surcharge and compromise penalty, fer the
latter's failure to deduct and withhold the taxes due upon
the salaries paid to its two officers during the years
1953 and 1954, )

Petitioner, a corporation duly organized and existing
under the laws of the Philippines, is engagéed in medical
and medicinal business. During the years 1953 and 1994,
it had In its enploy Dr, Pwight Dill, fts president and
medical dizector of the American Hospital, one of its de-
partments, and Mrs., Lois i, Dill, its treasurer and general
manager of the said hospital, Mo{fmm-nr.n-
celved salariss from petitioner in the amounts and on the
dates indicated belows
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They filed income tax returns for the years 1953 and 1954,
reporting the salarics they recelived from petitioner during
the said years, Cn the basis of sald recelipts, thof paid
incone taxes on Merch 31, 1984, October 12, 19%4, January
19, 1956 and Qﬁ.abu- 3, 1955 (see Exhibits L, L=), M, ¥el,
ppe 131134, CTA rec.).

Fetitioner did ret withhold and pey to the govermment
the income taxes due on the salaries received by Dr., and
irg. Dill during the years of 1993 and 1994, Consequently,
respondent, on July %, 1996, sssessed against and demsnded
from petitioner tie sum of 3,424,253 as surcharge and com-
promise penalty, which {s computed as follows:

Amount of tex that sheuld

have been withheld for

1953 and 1354 t.ltl’.QODOQQOOQ;OODOD 312‘“90&3
Penalties:

Zp gurcharge on
fl?.m.w sseesersennee 1:&.1:40“5
CONPEOELE® svonccccsrvosne ___w

TOTAL csenvcssnsnnncas *"s’“‘“&g“?‘i‘

{see Exhibit 1, p. 19, BIR ree,)
In imposing the i surcharge, respondent presunad lsci of
malice and intent on the part of petitioner, which allegedly
finds corroberstion in the deslaration that during the years
1953 and 19%4 the latter was st the organizational stage,
lacking in system and progcedure (Exhibit 3, p. 78, bIA rec.).

Un Hoveamoer 26, 1956, petitioner requested for the re~
consideration of this assessment (oee ExhiIbIt B, pp. Bi-87,
CTA rec., & Exhibit 13, p. %, BIR rec.), which reguest was
denied by respondent in his latter of June 28, 17357 (see Bx~
hibit 3, p. 26, GIK »rec.). On July 15, 1957, petitioner once
nore sought the reconsideration oi the assessaent, snd at the
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s&se time reguested that it be graanted "the requested
exteasion of thirty () days from this date for recon-
sideration of the new tacts prior to a formaul appeal to
tne dourd of Tax Appeals.” (See Bxhibit D, p. 99, CTA
re6., & Exhioit 2, p. XL, 34 rec,}. On rugust 15, 1937,
pciitionor wrote the vonference dtaff of the duresu of
Iatexnal Hevenue, manifesting its desire to appeal tne
assessaent in guescion (Exhibit 4, p. 40, BIK rec.]. After
the hearing, resporndent, on Saptember 27, 1957, inforamed
petitioner that the Bureau'’s decision remained unaltered,
and reiterated the original demand for the payment of the
suia of #3,4M.45 (Exhibit D, p. 48, B3Il rec.). This letter-
decision of respendent wad received by petitionsr on Gctoe
bexr 19, 1957, aud on November 14, 19%7, the petitien for
review was filed vefore this Court.

On December 13, ;957, respondent moved to dimu; the
instant petition for review on the ground that it was filed
peyond the statutery period of thirty (30) deys. Petitioner
filed its oppesition thereto, and in cpen court, asxed leave
to amend its petition for review. The Court grented the
leave. On Narch 30, 1959, tiis Court denied the wetion to
dismiss the petition for yeview, .

There is no controversy that petiticner failed to de~
duct and pay to the government the incoms taxes dus on the
salaries received by its twe officers, Dzr. and srs. Dill,
during the years 1993 and 1904. It is contencded by respon-
dent that, for such failure, petitiocner is liable for 25%
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surcharge on the taxes not withheld and paid, in pursuance
of Section 72 of the Tax Code in relatieon to Articles 7 and
8(a) of the withnhelding Tax Law (Republic Aet No, 390).
Upon the other hand, it is maintained on bdehalf of peti-
tioner that, by suthority of section 53 (e) of the Tax Cova,
it is not liable for any penalty,

The pertinent provisions of law upon which the con=
flisting cleaims of the parties axe vased are as follows:

"Sec, 72. guzel e tor & dLe L0 Lo~
gtursg and feor rendering false snd frau-
1§ in case o

not due to willful neglect, the Collector of
Internal Revenue shall add to ithe tax twenty-

tive pgx gm of its amount, except that
when a return is veoluntarily ;nd without u;ti.se

from the Collector or other eoffiser filed after
such time, and it is shown that the fallure to
iile it was due to a reasonable cause, nc such
addition shall be made to the tax., x x x* (Sec,
12, Wational Internal Revenue Codes Italics
supplied, )

1arges pre vant y=
two of this Title in cases of fallure teo ron-
der returns and for filing falee or fxesudulant
returns

In case the taxes %;‘% and
by the ezployer are not paid within %
preseribed, there shall be asdded a surcharge
of five per centun on the ameunt of tax unpaid
ang interest at the rate oi one mgc a
month upon the amount required to pai¢ from
the tiae the same becane due until paid,” (Art-

icle 7, FKepulbic Act No. 590§ Italic supplied.)
'Mr. 'H-‘. eI 2 d ~ (l) ,11 g

“ x ¥i8)

renders or furnishes a false or freaudalent re-
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turn or statesent required under the provi-

sions of articles four, five and six or uander

regulations mlrtod by the Secretary of

Finance, or who willfully fails to render or

furnish a statement as required in this sup-

plement, shsll upon conviction, fer each such

sct or omission, be fined not less than one

thousand pesos nor more than twe thousand

pesos and impr for not wore than one

year,* (Art. 8 (a), Republic Ast No, 590.)

The contention that, for failure te deduct and pay
to the government the income taxes dus on the salaries of
its two officers, petitioner is subject te 25 surcharge,
in accordance with Articles 7 and 8 (a) of Republic Act Ne.
590 and Section 72 of the Tax Code, is untenable, It is
to be observed that the first paregraph of Axrticle 7 of
Republic et Mo, 390 provides that the surcharge of 205
prescribed in Section 72 of the Tax Code shall apply
the returns required under articles four and five. Vin other
words, the 25 surcharge provided in Section 72 of the Tax
Code shall be imposed only in cases of failure, net due to
willful neglect, teo nake and file a withhelding tax return
within the time preseribed by law (see Art. 4, Aep. Aet Ne.
590). The second paragraph of said Axticle 7 authorises
the addition of s surcharge of 5 and interest st the rate
of one per centum & month on the amount of taxes deducted
and withheld by the employer, but not paid within the time
prescribed, And Article B (a) of Kepublic Act Ne, 590 pro-
vides for penalties, in the form of fine or imprisonaent,
for failure f file, and for filing frewdulent returns or

Nowhere in Articles 7 and 8(a) of Hepublic Act
Hoe 5990 and in Section 72 of the Tax Code can we single out

a provision justifying the impositien of 254 surcharge or

statements,
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penalty for failure @i an eaployer to deduct and pay to
the governmeat the income taxes due on the salaries eof
its employees./

But, while petitioner cannot be penalized with a
2% surcharye for its failure to desuct and pay to the
government the Licume taxes due on the salaries recelived
by its two caployees, Lz, and sAxr. Dill, the evidence shows
that 1t falled tuv file the withhelding tax returns re=-
quired by hepuslic Act hoe 990, It is true that peti-
tioner's failure to iile the returns wes net due to will-
ful neglect, but it is not essential that there be willful
neglect to file 2 return in order for the penalty to accrue
under Section 77 of the ldx Lode. Having failed to file a
‘ﬂtutn as required py Hepublic Act woe T90e we Dellieve anc
so hold that, uader Article 7 of the sai¢ Act, petitioner
is lisble for the 8t surcharye previded in section 72 of
the Tax Code.

The fact thet Dz, and wrs. LUill eventually patd the
income taxes Cue cu thelr salaries did net releass peti~
tm.r' from its liabiliily for the 254 penalty secause this
mmtg 1s isposad as 2 consequence of ut/ﬁmm teo iile
the necessary retuzns as reguired by law. Y Sectien 33 (e)
of the Tax Code has no spplication to the withhelding tax
on wages provided in supplement 4, Title 11 of said Cede,

OUn the gquesiion regardiag tne coupromise penalty of
F300.00, we rellcrate that a taxpayer canaet ve ceuspelled
to pay a compromise penalty in the absence of a mutual agree-
aant between the partiss thereto. (University of Santo Tomas



PDECTSION -
CeloAs CAGE M, 442

ol =

vs. Cellecter, G. R. 1o, Lel1280, Hovemder 28, 13558). 1In
the case at bar, we find that there is ne such agreemant
between the parties. Consequently, the imposition of come
pronise penslty 1In the amouat of #300.00 is unsutherized
and 1llegal.

WHEABFCRE , the decision appealed from is hereby meodi-
iled in the sense that petitioner Health Service Corperastion
is ordered to pasy respondent or his sutbhorized agent the sum
of #3,194.45, as 255 surcharge. With costs agalnst petie
tioner.

U OGRDERED,

Manils, March 26, 1960,

~

Fresiding Judge

_Imwﬂt

ROMAN #, UsaLT

Agsocinte Judge

Associate Judge AUGUSTO M, LUCIANG
is on leave,
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