REFUK(4C OF THE PHILIPPINLE
COURT OF TAX APPEALS
QUEZON ' CITY

COLUMBIAN PHILIFPINIS, INC., (As Agents
of the M5 “Hoegh Dyke®),
. Petitioner,

- Versus -~ C.T.A, CASE RO, 2755

m.ﬂa JONER CF- C'U.'.«T'zH&.
Respondent.
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retitioner, in {ts capacity as agent of the
MS “"Hoegh Dyke" has appealed from the decision of
mp-ndn;lt Commissioner of Customs holding 4t
liable for the payment of the administrative fine
of Ten Thousand Pescs (P10,000,00) umder Section
J 2518, complemented by Sectiom 2521, of the Tarifg
and Cuotoms Cole,

y Both parties submitted the case on the basis
of the pleadings, customs records and memcrandum,

The records show that petitioner is the local
ship agent of the M5 "Hoegh Dyke", a vessel of
’ foreign recistry.,

Un or about December 3, 1969, the M5 “Heegh
Dyke" arrived at the Port of Manila from Singapore
and left said Pert om December §, 1969,

On April 2, 1970, petitioner was notified by
letter deted Januwery 20, 1970 asking it to explain
why the vessel M3 "Hoegh Dyke® should not be fimed
for violation of Section 1005, in relation to section
2521 of the Tariff and Customs Code, for conveying and
discharging unmanifested cargo consisting of 170
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cartons nf\hlua seal eligarettes,

Petitioner answered sbove-mentioned letter of
respondent on April 6, 1970 expressing surprise over
the illnqud viclaticn since there has been no previous
report of the alleged incident frem the maater of the
veszel, the Customs Inspector sesigned te the vessel,
or any other person that may have been concerned
thersto, Neither was there any seareh por investigation
eonducted on beard said vessel,

On July 31, 1970, Administrative Case No. V-S58470
was initiated by the Collesctor of Customs against
petitioner herrin and/or said veszsel for allaged
violation of Sectien 1005 im relation to section 2521
of the Tariff and Customs Cuﬁn.

After the adninistrative hearing of said case
wherein both pirties submitted their respeciive tes-
timonial nnd'doaun-ntarr avidence, the Collectur of
Customs rendered a decision on July 12, 1972 helding
thtﬁns "Hoegh Dyke" liable as charged and imposing
on petitioner herein an sdministrative fine in the
emount of Ten Thousand Pesos (P10,000.00).

On appeal, respondent Commissioner of Customs
in a decision dated September 5, 19755 affirmed the
decision of the Collector of Customs as to the
impesition of the administrative fine of »10,000,00,
but with\the modification that said fine should be

imposed under Section 2518 in relation to tection 28521,
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instead of Zection 1008, of the Tariff and Customs
Coda, Hence,the elevation of the case to this Court.

Por resolution is the issue of whether or not
the M8 "Hoegh Dyke” and/or Columbisen Philippines,
Inc, are lisble for the penalty of the administrative
fine of »10,000,00 for violation of Secticn 2518 and
252]1 of the Teriff and Customs Code, tc wit:

Sec, 23518, W.%Lﬂﬂm
Time or Flace after Arrival.- Any vessel or

aircreaft, which uliter arrival at her port of
destination im the Philippines, discharges
carge at any time or place other than that
designated by the Collector shall be finecd in
a sem not excecding ten thousand pesocs unless
the unlading was rendered necesasary by stress
of weather, accident or other necessity; and
if due to necessity, the subsequent apiroval
of the proper Collector must be obtained,

Jec, 2821, mmwx_gmmn
Manifeate.~ If any vessel or a raft enters

:i' departs from a pﬂ-t't.ig! entry t:ithnut Sukpe

tting the proper manifest to e customs

authorities, or shall enter or depart conveying
et _‘_“._'“m than as stated in rhe

next preceedine ———

ten pesSOS. |

hall be jmposed upon any

s :m:-:&.:u vessel O .“?r:::llf.u

:;:1::::-.!‘ or pllot in cormnand shahu "

deliver or mail to the Aundiceor mtlm 8 buwtiﬂm

copy of the man {fest of the incom

Ccargo, 28 required by lavw.

Respondent alleged that in W SR 45 .
he Anti-Hoodlum Team of
pecember 5, 1969 members ot

the Customs police sexvice, acting on 2 previous tip,

A illance, -
“Hoegh Dyke" under susve
kept the vessel M-
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while it was shout to depart from Pler 137 that at
asboue 2:00 in the moruing of Decamber €, while sald
veasel was alroady underway apd wvas mx tha anchorage
ares of the Manila Bay, they sav cartons of clgarettes
being thrown overboard from seid vessel and being
picked up by three men riding in & speedboat,. Said
speedbbat was approhended snd 170 cartuns of blue-
seal cigerettes were confiscated and twc crewaen of
the speedbost vere arrested while one crewsan escaped,
Sald eigarottes were baought to the Custons folice
Meadguarters, inventoried and photographed and becume
a subject of selsurs procecdingo in Sefsuwre ldenti-
ficatien No, 11358, an! were forfeited in Faver of
the governuant in a declsion of the Cullecior of
Customs rendered on February 6, 1970,

In sssatiling the legelity ﬁl the lsposition of
the fine, petiticner stesdfastly maintzsins that it
was mever avire of the selzure of the above-mentioned
cigarettes; that neither was & report made by the
mmummnrwmmmﬁ
board the wessel of sald incidenty that the master
of the vessel had no knowledye whatscever of said
incident; and that no search or luvestijstion wes
made or conducted on the saild vessel concerning the
alleyed incident,

384
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Fetitioner asgerts that it wes only on April 2,
li?u. or upon racaipt af the letter ¢f the Collegtor
of Customs datoed Jenwary 20, 1970 that it wae apprised .
of the supposed conveyance and discharye of unranifestod
cargo consisting of blue scal cigarsttas ln wiclstion
of the Castoms laus and regulacions,

Since tisre seens to ba & confuslien as to vwhich
provision of tas Tariff and Custoums Code hse been vio-
lated by petitioner, as the decision of respondent
Comaissioner hoids that lection 2518 of the Tariff and
Customs Code has been viulated, while the prayer of
the plesdings cof counsel for bolh parties recuest for
& resvliution aa to wihethes or not section 1003 of the
same Oode hss been wicleted, tals Court believes that
s discussion of both sections is gelevant,

Under section 1005 of the Tariff snd Custioa Code,
sunted hereunder:

*ronn SESIERTDG, o0 -uAeg o Sepee)

From POrt.= £y yenael from o ign

port must have on boerd a complets menifest of

¢ll her cargo. ,

Adl of the carge insendsd to be lunded at

a port in the Phili, ines nust be described in

separate manifeats for each of #a3) hare=

ia, Esch manifeat shall the 01t e

departure and tha port of dellwery wizh the

marks, nusbers, quancity and desceription of the

packages ani the namas of the conaioghess thereof,

vessel from & foreign port muet have on

Every
board complaete manifests of passangers and thair

w in the prescribed fogm, setting forsh
destination and all pasticulers raquired

-
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by the lmmigration laws; and every such vessel
shall have prepared for presentation to the
customs official upen arrival in perts

of the Philippines a cosplete list of all sea
stores them on board, It must show that no
Calgo Or passenger, as the case nay be, is
carried fruom the port of departure to the port
of destimation in the Philippines,

A cargo manifest shall in no case be changed
or altered after entry of the vessel, except by
means of an asendwent by the master, consignee
or ayent thereof, under oath, and attached te the
originel manifest, Frovided, however, that after
the invcice and/or entry covering an importatiom
have been receldved and recorded in the office of
the appraiser, no amendment of the manifest shall
e allowed, sxcept when it is obvicus that a
clecrical error or any other discrepancy haes been
committed in the preparation of the manifest,
without any frauwdulent int-mnt, discovery of whieh
could not have been mads until after examination
of the iupertation has been coupleted,

it is an imperative obligation of every vessol coming
from a foreigm port to have a cusilete and proper
manifest of all of her carge and-ircm t is mandatory
reguirenent, nuv exception is allowed by statute. That
petiticner hes not vigclated Section 1005 has been
clearly ruled upon by respondemr Commissionsr of Customs
in his decision dated September 5, 1275, wherein it

wae held:

"After a judiceicus study of the facts &
evidence presented, this Office holda the
view that the vessel #/: "Hoegh Dyke” had
viclated Sections 2518 and 2521 ¢f the Tariff
Mmmcﬂ-mntmmmnini thn
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Purthersore, the uncontroverted testiwmcny of
peticioner's witness, Uum; Sonzales, the Boarding
Officer of seic vessel, negated any presuspiicn that
Section 1005 has been viclated vhem he cutegoricelly
stated that 2ll the necessary and pertineat papers
were suwbsitted te the Customa Boardimg Jiiicer whe
did not find anything wrong with thar, (pp. 4849,
Custome ree,) Moreover, we bteliave that » finding
on a viclation of the Customs end Farilf Cosde, which
iz a penal preovimnion, cannot be based upon & presulp=
tion; and that vioelaticns of penal provisicvns sugt be
interpreted strietly. {U.i. ve, Filghty Four Boxes eof
Suger, 8 L Fd, T4E clied An Manila Civil Case Mo,
14338, vew, 3, 1955, Geis L=990l, prum, on Jugust
30, 1957.) '

This Court will now tackle the issue of whether
or mot petitioner ¢sn be hald lisbls for the admi-
aistrutive fine of PLO,000,00 for unleeding cargo at
the improper time or place after arrival under ceetion
2518 of the Tariff snd Customs Code as held jn the
decicion of respondent Commissioner, it is a well=-
settled doctrine that the asppellate powar of review
by the Commissicnar of Customs under sectiom 231)
of the Tarifif snd Customs Code of the decision of
the Collecter fncludes the power to affirm, sodify
or reverse the decision of the Cgllector on other
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guesticns provided that his findings and conclusions
are supjerted by evidence,

A cereful stuwdy of the records and testimonies
of wicnesses fails to yield sny scintilles of ecredible
evidence showing thst the vessel B "Noegh Dyke" had
committed sedd alleged vicleticn of unloading carge at
an improper time or place after arrival, 1In fact,
the t-lm! of respondent®s vitness, apprehending
S0 Antonic Momtemayoer, is replete with coenflictiag
versiuons, According to his testisony, he was not even
supposadto be on duty that evening of Decewber 5, 1969
" 8% his duty was supjosed to be from 7 AM to 3 M ob
December &, 1965, Hovever, he extenied his duty hours
frem 3 PM to morning of December & as he wes on
special assigmment due to a tip recedved only in the
early evening howrs of Lacember 5, 1968, (p, 106,
Customs rec,) Prow his own testimony, it can be
gathered that his duty hours wers extended even sefore
he received a tip of Lthe alleged incldent., He like- .
wvise manifested that the speedboat, from which the
clgarettss weie a.prehended, pasved the taxi-boat
being ussd by cheam (Customs Pelice) in following the
veasel "Hoegh Dyke" to load tha cigarettes being
thrown from the seid moving vessel (p. 103, Customs
rec,). This statesant ihow/.li»:lsr-hllt: to this
Comrt for im the normal course of events, Lf =zaid
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speedboat wos actuslly participating in cthe seuygling
of blue seel cligarettes, and seelug that the Cusioms
Folice Lm-hnat.e’wna:ntbr, thr normal reaccivn of ite
eperatoy would have hﬂt to fiee to avoid an encounter
and escape approhension, Heavy reliance was placed
op the testimony of above-mentioned rezcondent'a
witness, the spprehending otficex, which failed to

establish with certainty the vialatica by the vessel

in discherging carge 2t sm jfaproper time or place

after its arrivel, We take Rote and he testified that
&t the tilme of the apprebension, er »t chnrn' 2: 0 am
of December 6, 196%, it was darky 4{n faer, they have
tc use binoculars (p, 97, Customs rec.)y thac he saw
scme "egartons® er 'hn-' and not ¢iparettes being
throwa intc the water from ancther speedboat (p. 103
& 21, Customs rec,)y that becasuss it was dark, he
cannot ilentify the persons vho vare throwliag the
cartung inte the waterpy that he just assumed that
the “cartone® or “"hoxes® helmm throwa from the vessel
were ecigarettes (», 96, Customs rec,); that he was
not sure that the clg;mtn pletured in Exhibit A
(which parenthetically, is mot in the Customs records
before us), were the seme cigarettes that vere cone
fizseated becavee after burning over said cigarettes,
he went heme (pp., 91 & 92, Custems rec,)s; thet he

‘does not know 1f scid clgarettes In the picture may

389
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have been part and parcel of another seizure proceeding;
and that the apprehending officer admitted that no
investication wes conducted by him after the appre-
hension and cunijscation., (ppe. 90-91 Customs ree,)
Moreover, he was not even certain that the banca shown
in the picture, Exhibit B, which is also not in the
Customs records, beiore this Court, vas the sare speed-
boat which was apprehended, (p. 91, Custums rec.)

What sakes the stand of rospondent dubiocus e that
despite the fect, as zlleged by respondent's appre-
hending officer, that the speodboat following the
vessel "Hoegh Dyke® was apprehended with loaded Llue
seal cigarettes, yet saild cusguing vessel frnm'ﬁhich
the blue seal cigarettes allegedly came from was not
stopped amnd boarded for the purpose of investigating
and apprehending the Master, officers or crewmembers
of said vessel responsible in the unloading of the
alleyed snuggled cigarettes, {pp. 49, 50, 79, B9, 90
and 92 Customs rec,) Knowing that he and his co-
apprehending cfficers have the right and pover two
search snd seize snugyled goods, and arrest those
caught in the act ol smugygling the same, under Sections
22085 end 2210 of the Tariff and Customs Code, they
@14 not take steps to arrest the perpetrators of the
acts of unloading the blue seal cigarettes, Moreover,
the records of the hearing will shew that no prior



DEGISI N o
C.T.Aa CASE NG, 2758

X

iovestigation weps conductsd by the Customs Folice
where the master of responsible officer of the vassel,
*Hoegh Dyke" was present, or notified by the bBuresu
of Custows, to answer for the slleged incident of
unleading the blue seel clgarettes that occurred

‘during the departure of seld vessel from Fler 15 om

December 6, L¥e9 (pp. 45-56, Custons rec,’) until only
upon the recelpt of a letter, dated January 20, 1978,
on April 3, 1970 (p. 6, Customs rec.) or asout four
(4) mcaihs after,

1t has peen ruled that Custulis Laws which ssovide
ﬁ-.ltlu for its violatica partake of the nature of
a penal lev and must be strictly eonsirued zjainst
the taxpayer, and the burden of precf is om respondent
%o show that there was infeed a clear vioclation of the
sald law, (U.o. vs, Eighty Jour Boxes of Sugar, Gpe
cit.) in the case at bar, this burdem of progf of
showing by prepomdarance of evidence that there was
m.h cause for the imposition of the iLine has not
been cleexrly wet, Upen the foregoing fects, this
Couct entertains sericus doubts as Lo the actual vioe
laticn by the salc vessel, the HE "Hoegh Lyhe”, of
sections 2518 and 2511 of the Tariff and Customs Code,
Fusghermore, there is also an assertion by the
petitivner, undliaputed by respondent, that the vessel
ME "Hoegh Dyke" has never been charged before this
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cage with ;ny vislation of the Customs lavs,
WHEREFOR , 1in viev of all the foreqcing, the
decinion appealed from is heraby REVERSED. Neo,
aronouwncement as *tn eomta,
80 ORUERED,

Uuemon- City, July 28, 1978,

V4
COMSTANTE Z. ROACUIN

- Assoeizte Judge

Acting FPresiding Judge
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