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DECISION

DEL ROSARIO, PT:

This is a Petition for Review filed by petitioner San Miguel Brewery
Inc., a subsidiary of San Miguel Corporation, on December 28, 2010,
seeking the refund or the issuance of tax credit certificate in the amount of
SEV HU DRED THIRTY MILLION SIX HUNDRED TWO
THOUSANI EIGHTY THREE AND 97/100 PESOS (730,602,083.97)
representing excise taxes on “San Mig Light” which, allegedly, were
erroneously, excessively and/or illegally collected from, and overpaid by,
San Miguel Brewery, Inc. to the Bureau of Internal Revenue, for the period
from January 1, 2009 to December 31, 2009.

THE FACTS

Petitioner San Miguel Brewery Inc. (“SMB”), a subsidiary of San
Miguel Corporation (“SMC”), is a corporation duly organized and existing
under the laws of the Republic of the Philippines with principal address at 40
San Miguel Avenue, Mandaluyong City, Metro Manila, and may be servedo,/l
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with processes in this case through its counsel at 4™ Floor, ™ ynavision
Bldg., 108 Rada St., Legaspi Village, Makati City, Metro Manila.'

Respondent Commissioner of Internal Revenue (CIR) is the head of
the Bureau of Internal Revenue (“BIR”), with office address at the Office of
Commissioner of Internal Revenue, BIR Building, Diliman, Quezon City,
Metro Manila, where she may be served with summons and other processes.”

One of the beer products being manufactured by petitioner SMB, and
previously by its parent company, SMC, is “San Mig Light”.’

On October 19, 1999, Mr. Virgilio S. De Guzman, then Assistant Vice
President, SMBP Finance, of SMC, wrote Assistant Commissioner
Leonardo B. Albar, Excise Tax Services, of the BIR, requesting for the
registration of, and authority to manufacture “San Mig Light”, as a new
brand, to be taxed at P12.15 per liter.*

In a letter dated October 27, 1999, Assistant Commissioner Albar
granted SMC’s request dated October 19, 1999.

Subsequently, on November 3, 1999, due to the change in the net
retail price of “San Mig Light”, Mr. De Guzman of SMC advised Assistant
Commissioner Albar that “San Mig Light” will be sold at the suggested net
retail price of P21.15 per liter, less VAT and specific tax, to be taxed at
P9.15 per liter.®

On January 28, 2002, Mr. Alfredo R. Villacorte, then Vice President
and Manager, Group Tax Services, of SMC, wrote to the Chief, Large
Taxpayers Assistance Division II, of the BIR, requesting information on the
tax rate and classification of “San Mig Light” and another beer product of
the company, “Gold Eagle King”.

On February 7, 2002, Mr. Conrado P. Item, then Acting Chief of
Large Taxpayers Assistance Division II, BIR, replying to the January 28(,)'1

" Par, 1.01, Stipulation of Facts, Documents, Issues (SFDI), CTA4 Docket, pp. 464 to 465.
* Par. 1.02, SFDI, CTA Docket, p. 465.
3 Par. 3.01, SFDI, CT4 Docket, p. 471.
* Par. 3.02, SFDL, CTA Docket, p. 471.
> Par. 3.03, SFDI, CTA Docket, p. 472.
® Par. 3.04, SFDL, CTA Docket, p. 472.
" Par. 3.05, SFDL, CTA4 Docket, p. 472.
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2002 letter of SMC, confirmed (on the basis of the documents submitted by
SMC showing that SMC was allowed to register, manufacture and sell “San
Mig Light” as a new brand and has been paying the excise tax thereon for a
considerable length of time) that the tax classification and rate of “San Mig
Light” as a new brand were in order.®

On May 28, 2002, the BIR, through the then Assistant Commissioner
Edwin R. Abella, Large Taxpayers Service, issued a “NOTICE OF
DISCREPANCY” against SMC, stating, among others, that “San Mig
Light” is “a variant of your existing beer products”, and for that reason,
corngnencing with the year 2000, it was to be subjected to a higher excise tax
rate.

In a letter-reply dated July 9, 2002 of Mr. Bienvenido N. Banas (then
Finance Manager, Beer Division of SMC), SMC requested Assistant
Commissioner Abella for the withdrawal of the Notice of Discrepancy dated
May 28, 2002. In support thereof, SV stated, among other things, that “San
Mig Light” is not a variant of any of its existing beer brands for the reasons
stated in the said letter. "’

On October 14, 2002, the BIR, through then Assistant Commissioner
Abella, sent its letter-rejoinder to SMC, stating, among others, that “San Mig

Light Pale Pilsen” is a variant of “San Miguel Pale Pilsen”."

On November 20, 2002, Mr. Villacorte replied to then Assistant
Commissioner Abella’s letter-rejoinder, requesting, among other things, that
“San Mig Light” be reconfirmed as a new brand and that the Notice of
Deficiency and the demand for payment on SMC be withdrawn based on the
grounds discussed in the letter.'

On December 16, 2003, during a conference, then Commissioner
Guillermo Parayno, Jr. announced that the final voting on this particular
issue by the members of the BIR Management Committee was not
unanimous: five (5) members voted that “San Mig Light” is a variant of
“Pale Pilsen in can”, and two (2) members voted that it is a variant Of()ﬂ

8 Par. 3.06, SEDI, CTA Docket, p. 472.
? Par. 3.10, SEDI, CTA Docket, p. 474.
' Par. 3.11, SEDI, CTA Docker, p. 474.
"'Par. 3.12, SFDI, CTA Docket, p. 475.
12 par. 1.03, SFDI, CTA Docket, p. 465.
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“Premium”, then a h™ "-priced beer product of SV that was 1 lor r
being manufactured."

On January 6, 2004, then BIR Commissioner Parayno addressed a
letter to SMC, concluding, based on the grounds stated therein, that “San

Mig Light” is a variant of “San Miguel Pale Pilsen in can”."

On January 28, 2004, the BIR, through the then Officer-in-Charge of
the Large Taxpayers Service (Deputy Commissioner Estelita C. Aguirre at
that time), issued a “PRELIMINARY ASSESSMENT NOTICE” against
SMC for the amount of P852,039,418.15, representing alleged deficiency
excise tax, inclusive of increments, on removals of “San Miguel Pale Pilsen
Light” for the period 1999 to January 7, 2004, citing as basis thereof that

“San Mig Light” is a “variant of your existing beer products”."

On February 4, 2004, the BIR, through then Deputy Commissioner
Aguirre, issued a NOTICE OF DISCREPANCY to SMC, stating, among
others that “San Mig Light” is “a variant of your existing beer products”,
but that “the said brand was treated by your company as a new brand and
subjected to excise tax rate of P10.25 per liter, instead of P13.61,” and that
in view thereof, there was found due from SMC an alleged deficiency excise
tax in the amount of P28,876,108.84 for the period January 8, 2004 to
January 20, 2004, representing “Basic Deficiency Tax Due on Removals of
San Mig Pale Pilsen Light”."

On March 24, 2004, the BIR, through then Deputy Commissioner
Aguirre, issued a “PRELIMINIARY ASSESSMENT NOTICE” against
SMC, citing as basis thereof that “San Mig Light” is a “variant of RPT in

can (San Miguel Beer Pale Pilsen)”."’

On April 12, 2004, the BIR, through then Deputy Commissioner
Aguirre issued a FORMAL LETTER OF DEMAND on SMC, with an
accompanying ASSESSMENT NOTICE, also dated April 12, 2004,
requesting SMC to pay the deficiency excise tax assessment in the total
amount of P876,098,898.83, including interest up to April 30, 2004, for the
period November to December 1999, at P12.52 per liter, and January 2000
to January 7, 2004, at P13.61 per liter. In the “DETAILS OI&/)

'3 Par. 1.04, SFDI, CTA Docket, pp. 465 to 466.
' Par. 1.05, SFDI, CTA Docket, p. 466.
' Par. 3.13, SFDI, CTA Docket, p. 475.
'® par. 3.17, SFDI, CTA Docket, pp. 476 to 477.
" Par. 1.07, SFDI, CTA4 Docket, p. 466.
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DISC EPANCY” accompanying the Formal 1 ter of "> ' it v
stated that “the Management Committee of the Bureau of Internal Revenue
confirmed the classification of the aforementioned been product [San Mig
Light] as variant of RPT in cans (San Miguel Beer Pale Pilsen).” '8

SMC filed a Protest/Request for Reconsideration of the aforesaid
Formal Letter of Demand, with accompanying Assessment Notice, within
the reglementary period ."

On May 26, 2004, the BIR, through then Deputy Commissioner
Aguirre, issued a “FORMAL LETTER OF DEMAND” on SMC, with the
accompanying ASSESSMENT NOTICE NO. TF 129-05-04, also dated May
26, 2004. Among other things, the aforesaid Formal Letter of Demand
reiterated that “San Mig Light is a variant of RPT in can”. The BIR
requested SMC to pay the deficiency excise tax assessment in the total
amount of P30,763,133.68, including interest up to June 30, 2004.%°

SMC filed a Protest/Request for Reconsideration of the aforesaid
Formal Letter of Demand, with accompanying Assessment Notice, both
dated May 26, 2004, within the reglementary period .*'

On August 17, 2004, the then Officer-in-Charge of the BIR Large
Taxpayers Service (Deputy Commissioner Kim S. Jacinto-Henares at that
time) addressed a letter to SMC, informing the latter that its Protest/Request
for Reconsideration on the assessment [dated April 12, 2004] has been
denied “for lack of legal and factual basis”. It is stated in the aforesaid letter
that ‘;gan Mig Light” is a variant of RPT in can (San Miguel Pale Pilsen in
can).

On August 20, 2004, the then Deputy Commissioner Henares
addressed a letter to SMC, informing the latter that its Protest/Request for
Reconsideration dated July 5, 2005 on the assessment has been denied “for
lack of legal and factual basis”. It is stated in the aforestated letter that “San
Mig Iai3ght” is “a variant of RPT in can (San Miguel Beer Pale Pilsen in
can)”

oA

'8 par. 3.15, SFDI, CTA4 Docket, pp. 475 to 476.
' Par. 3.16, SFDI, CTA Docket, p.476.
20 par. 1.08, SFDI, CTA Docket, p. 467
I Par. 3.18, SFDI, CTA Docket, p. 477.
22 Par. 1.06, SFDI, CTA Docket, p. 466.
3 Par. 1.09, SFDI, CTA Docket, p. 467.
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On September 17, 20( ~ and September =~ 20( = SV filed with this
Court, Petitions for Review by way of appeal from the rulings of the Office
of the BIR Commissioner on SMC’s Protests/Requests for Reconsideration
on the deficiency excise tax assessments against it. The Petitions for Review
were respectively docketed as CTA Case No. 7052 (April 12, 2004
assessment) and CTA Case No. 7053 (May 26, 2004 assessment).>*

On October 1, 2007, SMC spun off its domestic beer business into a
new company, which is herein petitioner SMB.”

The spinning off [of SMC’s domestic beer business into a new
company] was implemented by way of a “MASTER DEED OF
ASSIGNMENT OF DOMESTIC BEER ASSETS”, which was executed by
SMC and SMB on August 23, 2007. In the aforesaid “MASTER DEED OF
ASSIGNMENT...”, SMC assigned, transferred and conveyed in favor of
SMB all the former’s rights, title and interest over its beer assets used in its
domestic beer business, effective October 1, 2007, as a consequence of
which SMB shall own the beer assets and operate the beer business as a
going concern.*®

Petitioner SMB continued SMC’s business operations of
manufacturing, selling and distribution of fermented and malt-based
beverages, including “San Mig Light”.*’

Prior to February 1, 2004, SMC paid excise taxes only at the rate of
P10.25 per liter (adjusted from P9.15 beginning January 1, 2000), in
accordance with the provisions of Section 143 of the 1997 National Internal
Revenue Code (1997 NIRC), because “San Mig Light” was classified by,
and registered with, the BIR as a new and medium-priced brand with a retail
price of less than P22.00 per liter. The aforesaid tax rate for medium-priced
brands was increased to P12.30 per liter commencing January 1, 2005; to
P13.28 per liter beginning January 1, 2007; and to P14.34 per liter starting
January 1, 2009, also by virtue of Republic Act (RA) No. 9334.%

In view of the January 28, 2004 assessment, and commencing
February 1, 2004, SMC paid to the BIR, and the latter collected from SMC, M

4 Par. 3.19, SFDI, CT4 Docket, p. 477.

25 Petition for Review, par. 10.00, CTA4 Docket, p. 29; Par. 4.17, SFDI, CTA Docket, p.
489; Exhibit “KK”, CTA4 Docket, p. 272 to 282.

26 Par, 3.29, SFDI, CTA Docket, p. 480.

%7 Par. 3.30, SFDI, CTA Docket, p. 480.

28 Par. 3.37, SFDI, CTA Docket, p. 482.
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excise taxes on “San Mig Light” at the h™ "er rate of P13.61 per liter from
February 1, 2004 to December 31, 2004; P16.33 per liter from January 1,
2005 to December 31, 2005; and P17.64 from January 1, 2007 onward until
September 30, 2007; and thereafter, commencing October 1, 2007 onward,
petitioner SMB paid to the BIR, and the latter collected from SMB, excise
taxes on “San Mig Light” at the rate of P17.64 per liter, and starting January
1, 2009 onward, at the rate of P19.05 per liter. The increases in excise tax
rate are provided for in RA No. 9334.%

In the meantime, during the period from January 1, 2009 up to
December 31, 2009, petitioner SMB was obliged to pay excise taxes on its
removals of “San Mig Light” at the increased tax rate of P19.05 per liter,
totaling £730,602,083.97.%

On November 4, 2010, petitioner SMB filed with the BIR a claim for
refund dated October 28, 2010 in the amount of P730,602,083.97,
representir mentioned above, excise ‘~es assess¢ ' on, a1 '‘or collected
from, SMB by the BIR in respect of “San Mig Light” for the period from
January 1, 2009 up to December 31, 2009°' on the ground that the re-
classification by the BIR of “San Mig Light” as a variant has no legal basis
and is in fact contrary to and in violation of Section 143 of the 1997 NIRC.*?

Petitioner SMB filed the subject Petition for Review before this Court
on December 28, 2010.”

34

In her Answer, ™ respondent raised the following special and

affirmative defenses, viz.:

“Special and Affirmative Defenses

12. Respondent hereby repleads the foregoing admissions and denials as
part of her special and affirmative defenses.

13. It is incumbent upon petitioner to prove that the alleged claim for
refund was filed within the two-year period provided under Section 229 of
the NIRC of 1997.

XXX XXX XXX q

** Par. 3.36, SFDI, CTA4 Docket, p. 481.

% Par. 3.34, SFDI, CTA Docket, p. 481.

3! Par. 4.19, SFDL, CTA4 Docket, p. 490.

32 Exhibits “MM~, “MM-1”, “MM-2", CTA Docket, pp. 287 to 289.
33 CTA Docket, pp. 1 to 77.

** Answer, CTA Docket, pp. 329-345.
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15. A valid claim for refund should consist of the following:

a. There must be a written claim for refund filed by the taxpayer
with the Commissioner of Internal Revenue. This is a
mandatory requirement. Without this requirement, the CIR is
without any authority to refund.

b. The claim for refund must be a categorical demand for
reimbursement.

¢. The claim for refund must be filed within two years from date
of payment of the tax or penalty regardless of any supervening
cause. In claims for refund, the thirty-day period to appeal
should be within the two-year prescriptive period.

16. There was no erroneous payment of excise taxes. There was
reclassification of San Mig Light Pale Pilsen (SML) because it has always
been classified as a variant of an existing brand. The truth of this matter is
apparent based on the following:

16.1 The complete name of SML is San Mig Light Pale Pilsen. In
Annexes C-1 and C-2 of the NIRC of 1997, the parent brands of
SML are RPT in cans, Pale Pilsen and Super Dry. As shown in the
packages of the said brands, the registered RPT in can 330 ml. (24)
refers to San Miguel Beer Pale Pilsen (SMB Pale Pilsen), while
Pale Pilsen refers to San Miguel Beer Pale Pilsen in Bottles.
Accordingly, the root name of the existing brand “Pale Pilsen.”

16.2 Out of these three variants, RPT or San Miguel Pale Pilsen in
can 330 ml. (24), has the highest tax classification at the same time
SML was introduced. Accordingly, pursuant to Section 143 of the
NIRC of 1997, the proper tax classification of SML for excise tax
purposes is that of a variant of RPT in can.

16.3 “San Miguel Pale Pilsen” and “San Mig Light” have almost
the same label font and design layout, bearing the same striped
diagonal lines. As compared with petitioner’s other existing
brands, only the labels of SML and SMB bear the same “Pale
Pilsen”. Except for their colors, the designs of the labels of these
pale pilsen brands are almost identical.

16.4 SML falls within the second part of the definition of a variant
brand under Section 143 of the NIRC of 1997 which states that a
“variant of brand” shall refer to a brand on which a modifier is
prefixed and/or suffixed to the root name of the brand and/or a
different brand which carries the same logo or design of the
existing brand.

17. Petitioner is estopped from questioning the classification of SML as a
variant of San Migule [sic] Pale Pilsen based on the following grounds:

17.1 Petitioner has already admitted the correctness of the
classification of SML as a variant of San Miguel Pale Pilsen in can

04
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when petitioner started paying on 30 January 2004 the excise tax
under the highest tax classification of San Miguel Pale Pilsen (RPT
in cans). This indicates admission on the part of SMC that SML is
a variant of an existing brand.

17.2 “Kaunlaran” (petitioner’s publication) contains statements
that SML, is a variant of Pale Pilsen with the same full flavored
taste and alcohol content or a low calorie variant.

17.3 Petitioner indicated in the bottle itself of SML that it is a low
calorie pale pilsen.

17.4 Petitioner admitted in its 1999 Annual Report to its
stockholders that San Mig Light is a low-calorie variant of SMB.

17.5 Petitioner’s numerous public advertisements in both print and
media, that San Mig Light is the same San Miguel Pale Pilsen with
the same full flavoured taste but with low calories].]

18. The opinion contained in Mr. Item’s letter dated 07 February 2002 has
no force and effect.

18.1 Under Section 4 of the NIRC of 1997, the power to interpret
NIRC provision and other tax laws is the exclusive and original
jurisdiction of the Commissioner of Internal Revenue subject to the
review of the Secretary of Finance.

18.2 Under Section 7 of the NIRC of 1997, the power to
recommend the promulgation of rules and regulations by the
Secretary of Finance, and to issue rulings of first impression or to
reverse or revoke or modify any existing ruling of the BIR cannot
be delegated. The opinion is null and void.

19. The listing of SML as a new brand in RMO No. 6-2003 is not
conclusive with regard to classification of SML.

19.1 RMO No. 6-2003 was issued in order to prescribe the
guidelines and procedures in the establishments of current net
retail prices of new brands of cigarettes and alcohol products
pursuant to RR No. 9-2003. This is clear from Paragraph II (2) of
RMO No. 6-2003 which provides “A master list of all registered
brands for locally manufactured and imported cigarettes, fermented
liquors, wines and distilled spirits (Annexes “A-17, “A-2", “A-3”
and “A-4") as prepared by the LTAID II shall be used as reference
document in the conduct of the survey.

19.2 Considering that the objectives and policies of RMO No. 6-
2003 do not affirm any tax classification and rate but rather make
use of the said master list for want of reference document, said
master list cannot be SMC’s legal basis for treating SML as a new

brand. M
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20. The removal of the second part of the definition of the term “variant
brand” under paragraph 9 of the NIRC of 1997 does not alter the fact that
SML is a variant of SMB.

20.1 When SML was introduced into market in 1999, Section 143
of the NIRC of 1997 still applied. The use of the same logo or
design as a device to advertise the SMB variant is adequate to
classify SML as a variant of San Miguel Beer Pale Pilsen.

20.2 The inclusion of the word “Light” in the name San Miguel
Light is a modifier suffixed to the root name that is contemplated
by the definition of a variant under Section 143 of the NIRC of
1997.

20.3 Under Revenue Regulations No. 03-06, certain provisions of
the NIRC of 1997 relative to excise taxes applicable to alcohol and
tobacco products were clarified... xxx

21. In CTA Case No. 7708, under the Dissenting Opinion, Justice Amelia
R. Cotangco-Manalastas stated the following keen observations:

XXX XXX XXX

22. It has been held by the Supreme Court that a claim for refund is not
ipso facto granted because respondent still has to investigate and ascertain
the veracity of the claim. Xxx  xxx xxx. Failure of respondent to prove
its entitlement to the refund claim by concrete evidence will merit its
denial. With the foregoing in mind, vacillation is hardly a factor.

22. [sic] In the case of Far East Bank Trust Company vs. Commissioner of
Internal Revenue the Supreme Court held:

A tax refund is in the nature of a tax exemption which must
be construed strictissimi juris against the taxpayer. To stress, the
taxpayer must present convincing evidence to substantiate a claim
for refund.

23. [sic] All told, petitioner is not entitled to a claim for refund.”*

The Pre-Trial of the case was held on March 18, 2011 during which
the parties were granted a period of twenty (20) days from said date within

which to file their Joint Stipulation of Facts and Issues.™

On April 27, 2011, the parties’ submitted their Stipulation of Facts,

Documents, and Issues.’’ On May 2, 2011, the Court issued a Resolutio

33 CTA Docket, pp.333 to 343.

3% Resolution dated March 18, 2013, CTA Docket, p. 453.
37 CTA Docket, pp. 462-494.

3% CTA Docket, p. 496.

38
n

o
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statir  that tI  parties failed to indicate the 1  of documents to be
presented, the names of their witnesses and the hearing dates agreed upon in
their Stipulation of Facts, Documents, and Issues. On May 27, 2011, the
parties submitted their Supplement to “Stipulation of Facts, Documents, and
Issues.”” In a Resolution® dated May 31, 2011, the Court approved the
“Stipulation of Facts, Documents, and Issues” filed by the parties on April
27,2011 as well as the Supplement to Stipulation of Facts, Documents, and
Issues filed on May 27, 2011. The Court also terminated the Pre-Trial and
ordered the parties to proceed with the initial presentation of their evidence.

On January 9, 2012, the Court issued a Pre-Trial Order and terminated
the pre-trial.*'

On January 10, 2012, petitioner SMB filed a Motion for
Commissioning of Independent Certified Public Accountant asking the
Court to commission Ms. Normita L. Villaruz as Independent Certified
Public Accountant (Independent CPA).** On January 13, 2012, the Court in
a Resolution™ granted petitioner SMB’s motion to commission Ms. Normita
Lansang Villaruz as Independent CPA.

During trial, the parties presented and formally offered their
respective witnesses and documentary evidence. This case was submitted for
decision on October 30, 2013* taking into consideration the Memorandum
for Petitioner * filed on September 17, 2013, and respondent’s
Memorandum®® filed on October 21,2013.

ISSUES

The parties jointly submitted the following stipulated issues for the
Court’s consideration:ov]

39 CTA Docket, pp. 533-549.

' CTA Docket, p. 551.

1 CTA Docket, pp. 626-651.

2 CTA Docket, pp. 652-679.

3 CTA Docket, p. 683.

“ CTA Docket, p. 1339.

¥ CTA Docket, pp. 1203-1281.
% CTA Docket, pp. 1314-1336.
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“Main Issue

5.01.a Whether petitioner SMB is entitled to a refund by the
Bureau of Internal Revenue of the amount of £730,602,083.97
as having been erroneously, excessively and/or illegally
collected from and overpaid by it as excise taxes on “San Mig
Light” for the period from January 1, 2009 up to December 31,
2009 as a consequence of its reclassification by the Bureau of
Internal Revenue as a variant.

Corollary Issues

5.02.b. Whether “San Mig Light” is not a new brand but a
variant of an existing brand.

5.02.c. Assuming “San Mig Light” is not a new brand but a
variant of an existing brand, which existing brand is it a variant
of.

5.02.d. Assuming it is a variant of an existing brand, whether or
not the higher tax rate of P19.05 per liter, effective January 1,
2009, applies to “San Mig Light” removals from January 1,
2009 up to December 31, 2009.”*

THE COURT’S RULING

I. Timeliness of the Filing of Petitioner
SMB’s Iministrative and Judicial
Claims for Refund

Sections 204(C) and 229 of the 1997 NIRC, as amended, provide for
the procedure governing the refund of erroneously paid taxes, fo wit:

“SEC. 204. Authority of the Commissioner to Compromise,
Abate and Refund or Credit Taxes. — The Commissioner may-

XXX XXX XXX

o

7 SFDI, CTA Docket, pp. 492-493.
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“(C) Credit or und = es error usly orill 'y received or
penalties imposed without authority, refund the value of internal
revenue stamps when they are returned in good condition by the
purchaser, and, in his discretion, redeem or change unused stamped that
have been rendered unfit for use and refund their value upon proof of
destruction. No credit or refund of taxes or penalties shall be allowed
unless the taxpayer files in writing with the Commissioner a claim for
credit or refund within two (2) years after the payment of the tax or
penalty: Provided, however, That a return filed showing an
overpayment shall be considered as a written claim for credit or refund
XXX.

“SEC. 229. Recovery of Tax FErroneously or Illegally
Collected.- No suit or proceeding shall be maintained in any court for
the recovery of any national internal revenue tax hereafter alleged to
have been erroneously or illegally assessed or collected, or of any
penalty claimed to have been collected without authority, or of any sum
alleged to have been excessively or in any manner wrongfully collected,
until a claim for refund or credit has been duly filed with the
Commissioner; but such suit or proceeding may be maintained, whether
or not such tax, penalty, or sum has been paid under protest or duress.

“In any case, no such suit or proceeding shall be filed after the
expiration of two (2) years from the date of payment of the tax or
penalty regardless of any supervening cause that may arise after
payment: Provided, however, That the Commissioner may, even
without a written claim therefore, refund or credit any tax, where on the
face of the return upon which payment was made, such payment
appears clearly to have been erroneously paid.”

The foregoing provisions govern all kinds of refund or credit of
internal revenue taxes collected erroneously or illegally, pursuant to the
NIRC.* For erroneously or illegally collected internal revenue taxes, the
settled rule is that both the claim for refund with the BIR and the subsequent
appeal to this Court must be filed within the two-year period from the date
of payment of the tax.

For goods subject to excise tax, the correct amount of excise tax shall
be paid by the manufacturer or producer before removal of domestic
products from place of production pursuant to Section 130(A)(2) of the 1997
NIRC, as amended.

In the present case, the claim for refund or issuance of tax credit
certificate covers excise taxes paid for the period starting January 1, 2009 to o

8 Asiasec Equities, Inc. vs. CIR, CTA Case No. 8242, November 4, 2013; CIR vs.
Central Azucarera Don Pedro, 49 SCRA 474; CIR vs. Insular Lumber Co., 21 SCRA
1237
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December 31, 2009. Hence, petitioner SMB has two years from the
aforesaid period to file its administrative and judicial claims. The
administrative claim was filed on November 4, 2010*° and the judicial claim
was filed on December 28, 2010. Indubitably, both the administrative and
judicial claims were filed within the two-year prescriptive period provided
by law.

In view of the timely filing of petitioner SMB’s administrative and
judicial claims, this Court is vested with jurisdiction to determine petitioner
SMB’s entitlement to the claim for refund or issuance of tax credit
certificate representing excise taxes on “San Mig Light” which, allegedly,
were erroneously, excessively and/or illegally collected from, and overpaid
by, petitioner SMB to the BIR, for the period from January 1, 2009 to
December 31, 2009.

I1. Classification of “San Mig Light”

The crux of the controversy boils down to whether or not “San Mig
Light” is a new brand or a variant of an existing brand.

The resolution of this issue will determine petitioner SMB’s
entitlement to the refund of alleged overpaid excise taxes on “San Mig
Light” for the period January 1, 2009 to December 31, 2009. In the event
that the Court finds that “San Mig Light” is a variant of an existing and
registered brand of petitioner SMB, there is no basis for the Court to grant
the claim for refund or issuance of tax credit certificate as the payment of
excise taxes at the rate of P19.05 per liter, which was based on the highest
classification of the brand to which it is a variant of, is deemed to have been
properly made by petitioner SMB. On the other hand, should the Court rule
that “San Mig Light” is a new brand, it is deemed to have erroneously and
excessively paid excise taxes at the rate of P19.05 per liter. As a new and
medium-priced brand, the excise tax rate due on “San Mig Light” would be
the lower rate of P14.34 per liter.

Petitioner SMB postulates that “San Mig Light” is a new brand.
Allegedly, the brands of SMC existing as of October 1, 1996, identified and
determined under Section 143 of the 1997 NIRC, and listed and classified in
Annexes C-1 and C-2 of RA No. 8240 are the following:

“ Exhibits “MM” and “MM-4", CTA Docket, pp. 287 and 291.
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“ilg-lm Dr;ntx!
Kr1'in cans 35U ml. (24)

_

Mn{.‘]inm [_’ T T hands

l

Low Pri~~1 B

duper Lry 35> ml. (24)

Gold Eagle 320 ml. (24)

Premium Bottles 355 ml.
(24)

Keg 30 liters

Mucho 750 ml. (6)

Premium Can 330 ml. (24)

Keg S0 liters

Red Horse SN0 ml. (12)

Pale Pilsen s2u ml. (24)

RH Stallion 350 ml. (24)

Grande 1000 ml. (6) Texas

Cerveza Negra 320 ml. (24)

Blue Ice

Petitioner SMB argues that under Annexes C-1 and C-2 of RA No.
8240, “San Miguel” does not appear as part of the registered brands of
SMC/SMB but as the manufacturer’s name; that the words “San Miguel
Corporation”, “San Miguel Brewery, Inc.”, or “San Miguel” refer to the
names of the manufacturer and does not form part of any of the SMC or
SMB beer brands. Since “San Mig Light” was not formed by adding a prefix
and/or suffix to the root name of the brand “Pale Pilsen” or of any other
existing SMC brand listed in the 1997 NIRC, “San Mig Light” is not merely
a variant of an existing brand but an entirely new brand. Also, petitioner
SMB avers that the BIR has no authority to change the classification as to
which are variants and which are new brands as said classification may no
longer be revised except by act of Congress.

On the other hand, respondent argues that “San Mig Light” is a
variant of an existing product which is “San Miguel Pale Pilsen” pursuant to
the definition of a variant of a brand under Section 143 of the 1997 NIRC
which states that “a ‘variant of brand’ shall refer to a brand on which a
modifier is prefixed and/or suffixed to the root name of the brand and/or a
different brand which carries the same logo or design of the existing brand.”

Definition of New Brand and Variant

Republic Act (RA) No. 8240, which took effect on January 1, 1997,
defines the term “variant of a brand” in relation to the excise tax imposable
on fermented liquors, as follows:

“SECTION 3.
Revenue Code, as
follows:

Section 140 of the National Internal
amended, is hereby further amended to read as

SEC. 140. Fermented Liquor. — There shall be levied,
assessed and collected a specific tax on beer, larger beer, ale, 0"1

* AN ACT AMENDING SECTIONS 138, 139, 140 AND 142 OF THE NATIONAL
INTERNAL REVENUE CODE, AS AMENDED, AND FOR OTHER PURPOSE
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porter, d other fermented liquors except tuba, basi, tapuy and
similar domestic fermented liquors in accordance with the
following schedule:

XXX XXX XXX

Variants of existing brands which are introduced in the
domestic market after the effectivity of this Act shall be taxed
under the highest classification of any variant of that brand.

XXX XXX XXX

The specific tax from any brand of fermented liquor
within the next three (3) years from the effectivity of this Act
shall not be lower than the tax which was due from each brand on
October 1, 1996.

The rates of specific tax on fermented liquor under
paragraphs (a), (b) and (c ) hereof shall be increased by twelve
percent (12%) on January 1,2000.

New brands shall be classified according to their current
net retail price.

XXX XXX XXX

The classification of each brand of fermented liquor based
on its average net retail price as of October 1, 1996, as set forth in
Annex 'C', shall remain in force until revised by Congress.

A variant of a brand shall refer to a brand on which a
modifier is prefixed and/or suffixed to the root name of the
brand and/or a different brand which carries the same logo or
design of the existing brand.” (Emphasis supplied)

In connection therewith, Section 2(10) and (18) as well as Section
4(C) of Revenue Regulations (RR) No. 2-97°' state:

“SECTION 2. Definition of Terms. — For purposes of
these regulations the following words and phrases shall have the
meaning indicated below:

XXX XXX XXX
10. New Brands — shall mean brands registered after

January 1, 1997 and shall include previously registered, but
inactive brands of alcohol products.GJ\

! Revenue Regulations Governing Excise Taxation on Distilled Spirits, Wines and
Fermented Liquors.
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XXX XXX XXX

18. Variant of Brand — shall refer to a brand on which a
modifier is prefixed and/or suffixed to the root name of the brand
and/or a different brand which carries the same logo or design of
the existing brand, such as the following:

a)  Modifier is prefixed — Example: A registered existing
“ABC” Brand manufactured as “Premium ABC” or “Top ABC”.

b)  Modifier is suffixed — Example: A registered existing
“ABC” brand manufactured as “ABC Dry” or “ABC Supreme”.

¢) A different brand which carries the same logo or design of
the existing brand — Example: A registered existing “ABC” brand
carrying the logo, badge, emblem, or mark in the shape of a horseshoe
is manufactured as “XYZ” brand carrying the same shape of a
horseshoe logo, badge, emblem or mark; or a registered and existing
“XYZ” brand carrying two (2) horizontal stripes with red and white
colors is manufactured as a new “ABC” brand carrying the same set of
stripes and colors.

XXX XXX XXX

SECTION 4. Classification and Manner of Taxation of Existing
Brands, New Brands and Variants of Existing Brands. —

XXX XXX XXX
C.  Variants of Existing Brands

Variants of Existing Brands which are introduced in the
domestic market after January 1, 1997 shall be taxed under the highest
classification of any variant of that brand and shall remain in this
classification until revised by Congress.” (Emphases supplied)

Section 140 of RA No. 8240 was substantially reproduced in Section
143 of the 1997 NIRC,” including the definition of the term “variant of a
brand” as referring to a “brand on which a modifier is prefixed and/or
suffixed to the root name of the brand and/or a different brand which carries
the same logo or design of the existing brand”.

Based on the foregoing, “new brands” shall refer to brands registered
after January 1, 1997 (date of the effectivity of RA No. 8240) and shall
include previously registered, but inactive brands of alcohol products. This m

2 Republic Act No. 8424 (AN ACT AMENDING THE NATIONAL INTERNAL
REVENUE CODE, AS AMENDED, AND FOR OTHER PURPOSES).



DECISION

San Miguel Brewery Inc, a subsidiary of San Miguel Corporation
vs. Commissioner of Internal Revenue

CTA CASE NO. 8209

Page 18 of 39

definition is vital in determinir whether a b 1d introduced in the market
after January 1, 1997 could be classified as a “new brand”. On the other
hand, “var’-~t of brand” shall refer to a brand on which a modifier is
prefixed and/or suffixed to the root name of the brand and/or a different
brand which carries the same logo or design of the existing brand. Notably,
Annexes C-1 and C-2 of RA No. 8240, which are listings of existing and
registered brands of fermented liquors per manufacturer, became an integral
part of the 1997 NIRC as its own Annexes C-1 and C-2.

When RA No. 9334 took effect on January 1, 2005, Section 143 of
the 1997 NIRC was amended to read as follows:

“SEC. 143. Fermented Liquors. — There shall be levied,
assessed and collected an excise tax on beer, lager beer, ale, porter and
other fermented liquors except tuba, basi, tapuy and similar fermented
liquors in accordance with the following schedule:

(a) If the net retail price (excluding the excise tax and the
value-added tax) per liter of volume capacity is less than Fourteen pesos
and fifty centavos (P14.50), the tax shall be Eight pesos and twenty-
seven centavos (P8.27) per liter;

(b) If the net retail price (excluding the excise tax and the
value-added tax) per liter of volume capacity is Fourteen pesos and fifty
centavos (P14.50) up to Twenty-two pesos (P22.00), the tax shall be
Twelve pesos and thirty centavos (P12.30) per liter;

(c) If the net retail price (excluding the excise tax and the
value-added tax) per liter of volume capacity is more than Twenty-two
pesos (P22.00), the tax shall be Sixteen pesos and thirty-three centavos
(P16.33) per liter.

Variants of existing brands and variants of new brands which
are introduced in the domestic market after the effectivity of this Act
shall be taxed under the proper classification thereof based on their
suggested net retail price: Provided, however, That such classification
shall not, in any case, be lower than the highest classification of any
variant of that brand.

A 'variant of a brand' shall refer to a brand on which a
modifier is prefixed and/or suffixed to the root name of the brand.

* AN ACT INCREASING THE EXCISE TAX RATES IMPOSED ON ALCOHOL
AND TOBACCO PRODUCTS, AMENDING FOR THE PURPOSE SECTIONS 131,
141, 142, 143, 144, 145 AND 288 OF THE NATIONAL INTERNAL REVENUE CODE
OF 1997, AS AMENDED.
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Fermented liquors which are brewed and so °~ at micro-
breweries or small establishments such as pubs and restaurants shall be
subject to the rate in paragraph (c) hereof.

New brands, as defined in the immediately following paragraph,
shall initially be classified according to their suggested net retail price.

‘New brand’ shall mean a brand registered after the date of
effectivity of R.A. No. 8240.” (Emphases supplied)

On January 3, 2006, the BIR issued RR No. 3-2006>* to implement the
provisions of RA No. 9334. Pertinent parts of RR No. 3-2006 are quoted
hereunder:

“SECTION 2. Definition of Terms. — For purposes of
these Regulations, the following words and phrases shall have the
meaning indicated below:

XXX XXX XXX

(d) VARIANT OF A BRAND — shall refer to a brand of
alcohol or tobacco products on which a modifier is prefixed and/or
suffixed to the root name of the brand.

For this purpose, the term “root name” shall refer to a letter,
word, number, symbol, or character; or a combination of letters, words,
numbers, symbols, and/or characters that may or may not form a word;
or shall consist of a word or group of words, which may or may not
describe the other word or words: Provided, That the root name has
been originally registered as such with the Bureau of Internal Revenue
(BIR).

Examples of root name: “L & M”, “BW~, 107, “Pall Mall”,
“Blue Ice”, “Red Horse”, etc.

The term “modifier” shall refer to a word, a number, or a
combination of words and/or numbers that specifically describe the root
name to distinguish one variant from another whether or not the use of
such modifier is a common industry practice. The root name, although
accompanied by a modifier at the time of the original brand registration,
shall be the basis in determining the tax classification of subsequent
variants of such brands.

Examples of modifiers: For cigarettes: “Filter”, “Menthol”,
“Kings”, “100's”, “American Blend”, “International”, etc.w(‘

> Prescribing the Implementing Guidelines on the Revised Tax Rates on Alcohol and
Tobacco Products Pursuant to the Provisions of Republic Act No. 9334, and Clarifying
Certain Provisions of Existing Revenue Regulations Relative Thereto.
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For beer: “Light”, “Dry”, “Ice”, “Lager”, “Hard”, “Premium”,
etc.

Any variation in the color and/or design of the label (such as
logo, font, picturegram, and the like), manner and/or form of packaging
or size of container of the brand originally registered with the BIR shall
not, by itself, be deemed an introduction of a new brand or a variant of
a brand: Provided, That all instances of such variation shall require a
prior written permit from the BIR.

In case such BIR-registered brand has more than one (1) tax
classification as a result of the shift in the manner of taxation from ad
valorem tax to specific tax under R.A. No. 8240, the highest tax
classification shall be applied to such brand bearing a new label,
package, or volume content per package, subject to the provisions of the
immediately preceding paragraph.

ILLUSTRATION:

No. 1 XYZ, Inc., a cigarette manufacturer, owns the brand, “KC” that
is packaged in soft and hard packs. “KC” is an existing brand
that is being manufactured since 1995. “KC” in soft pack is tax
classified under low-priced tax category while “KC” in hard
pack is under the medium-priced tax category. In 2005, the
current net retail prices per pack of “KC” in soft and hard packs
are P8.00 and P16.00, respectively. XYZ, Inc. intends to
introduce “KC” in soft tin cans with a suggested net retail price
of P 15.00 per pack falling under the high-priced tax category.

Question:  What is the proper tax classification of “KC” in
soft tin cans upon introduction in 20057

Answer: “KC” in soft tin cans shall be tax classified as
medium-priced brand  following the tax
classification of “KC” in hard pack considering
that the suggested net retail price per pack of “KC”
in soft tin cans is lower than the current net retail
price per pack of “KC” in hard pack.

Question:  Assuming that the current net retail prices of “KC”
in soft and hard packs are P8.00 and P14.00,
respectively, what is now the proper tax
classification “KC” in soft tin cans upon its
introduction in the domestic market in 2005?

Answer: “KC” in soft tin cans shall be classified under the
premium-priced category of P25.00 per pack. It
shall be treated as a variant of “KC” in soft and
hard packs since its suggested net retail price is
higher than the current net retail prices of the
originally registered “KC” brands. M
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In c: : a letter(s), number(s), symbol(s) or word(s) is/are
deleted from or replaced by another letter(s), number(s), symbol(s) or
word(s) in the root name of a previously BIR-registered brand, such
that the introduction of the said brand bearing such change(s) shall ride
on the popularity of the said previously registered brand, the same shall
be classified as a variant of such previously registered brand: Provided,
That where the introduction of such brand by another manufacturer or
importer will give rise to any legal action with respect to infringement
of patent or unfair competition, such brand shall be considered a variant
of such previously registered brand.

ILLUSTRATION:
No. 2 —
ROOT MODIFIER IS MODIFIER IS MODIFIED
NAME PREFIXED SUFFIXED ROOT NAME
L&M Kings L & M L & M Lights M&L
10 Perfect 10 10 Menthols Ten
Blue Ice Wild Blue Ice Blue Ice Supreme Blue Iced
Red Horse Flying Red Horse Red Horse Premium Reddish Horse
Pall Mall Long Pall Mall Pall Mall Filter Pal Mall

(¢) EXISTING BRAND — shall refer to a brand of
alcohol or tobacco products which is included in Annexes A, B, C
and D of R.A. No. 8240 and Revenue Regulations (RR) Nos. 1-97
and 2-97;

() NEW BRAND — shall refer to a brand that is
registered and introduced in the market after the date of effectivity
of R. A. No. 8240;” (Emphases supplied)

Thus, under Section 143 of the 1997 NIRC, as amended by RA No.
9334, “new brand” shall refer to a brand registered after the date of
effectivity of RA No. 8240 on January 1, 1997 while “variant of a brand”
shall refer to a brand on which a modifier is prefixed and/or suffixed to the
root name of the brand.

There was no change in the definition of “new brand” while the
definition of “variant of a brand” was amended in view of the deletion of the
second portion of its original definition, that is, “a different brand which
carries the same logo or design of the existing brand”. 0/\

* AN ACT AMENDING SECTIONS 138, 139, 140 AND 142 OF THE NATIONAL
INTERNAL REVENUE CODE, AS AMENDED, AND FOR OTHER PURPOSES.
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“S¢ M L 1t” as a new brand

After painstakingly evaluating the parties’ respective legal and factual
bases, the Court holds that “San Mig Light” isa EW BRAND and not a
variant of an existing brand.

As afore-stated, a new brand refers to a brand which was registered
after the effectivity of RA No. 8240 on January 1, 1997. “San Mig Light” is
among the brands registered after the effectivity of RA No. 8240. Truth to
tell, no less than the BIR has registered “San Mig Light” as a new brand.

In a Letter’® dated October 19, 1999 to Assistant Commissioner Alvar
[sic] which was sent by SMC’s Assistant Vice-President for Finance, Mr. De
Guzman, the latter sought for the registration and authority to manufacture
fermented liquor, “San Mig Light”, viz.:

“Dear Mr. Alvar [sic]:

This is to request for the registration and authority to
manufacture fermented liquor bearing the trademark “SAN MIG
LIGHT”. This new product will be packaged in 330ml-flint bottle of
24 bottles a case and will be manufactured at our Polo, Valenzuela
plant. Sample bottle and other pertinent documents accompany this
request.

Consistent with Section 143 of the Tax Reform Act of 1997, as
amended, and with the Revenue Regulations No. 2-97 entitled “Revenue
Regulations Governing Excise Taxation on Distilled Spirits, Wines and
Fermented Liquors”, San Mig Light shall be taxed at P12.15 per liter.
xxx.” (Emphasis supplied)

In a Letter’’ dated October 27, 1999, Assistant Commissioner Albar
granted SMC’s request for registration and authority, 7o wit:

“Gentlemen:

Your request dated October 19, 1999, for the registration of San
Miguel Corporation commercial label for beer bearing the trademark “San
Mig Light” Pale Pilsen, for domestic sale or export, 24 bottles in a case,
each flint bottle with contents of 330ml., is hereby granted. Xxx”

(Emphasis supplied)d.f\

3¢ Exhibit “E”, CTA Docket, p. 82.
57 Exhibit “F”, CTA Docket, p. 83.
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Condrado P. Item, Acting Chief of Large Taxpayers Assistance Division II,
the BIR confirmed '~ C’s registration to manufacture “San Mig Light”
as a new brand, fo wit:

“The documents that you have submitted show that you were
allowed to register, manufacture and sell the two foregoing brands and you
have been paying the excise tax for a considerable length of time, as
follows:

San Mig Light P9.15 (now P10.25) as a new brand; and xxx.

Based on the foregoing, it appears that the tax classification and
rates you are currently using are in order. Xxx xxx  xxx.”
(Emphases supplied)

True, the BIR eventually issued letters and notices to SMC insisting
that “San Mig Light” is a variant of SMC’s “existing beer products” or of
“San Miguel Pale Pilsen” or of “RPT in can”. But the Court notes that the
subsequent reclassification of “San Mig Light” as a new brand is bereft of
any legal and factual basis.

Before a product can be classified as a variant of a brand, it is
imperative to establish the existence and registration of a brand to which it is
considered a variant of. While the BIR insists that “San Mig Light” is a
variant of an existing brand, it fails, however, to specify with utmost
certainty as to which existing brand “San Mig Light” is actually a variant of.

The registered brands of fermented liquors as of the date of the
enactment of the 1997 NIRC are listed in its Annexes C-1 and C-2. Until the
law is modified, its Annexes, which are integral parts of the law, remain
valid, binding and conclusive upon the BIR.

Notably, “Pale Pilsen” is one of the existing registered brands of SMC
listed in Annexes C-1 and C-2 of the 1997 NIRC. “San Mig Light” could
not, however, be considered a variant of the existing brand “Pale Pilsen”.
Illustratively, by adding the word “Light” as a prefix or suffix to “Pale
Pilsen”, the result would either be “Light Pale Pilsen” or “Pale Pilsen Light”,
and certainly not “San Mig Light”. This patently demonstrates that “San
Mig Light” was not formed by adding a prefix and/or suffix to the root name
of the existing brand “Pale Pilsen”.m

%8 Exhibit “I”, CTA Docket, p. 94.
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Of course, respondent also claims that “San Mig Light” is a variant of
“San Miguel Pale Pilsen”. Although “San Miguel Pale Pilsen” is not among
the brand names listed in Annexes C-1 and C-2 of the 1997 NIRC,
respondent is of the position that the registered brand name “Pale Pilsen”
actually pertains to “San Miguel Pale Pilsen”. To support its position,
respondent points out that on page 6 of SMC’s 1999 Annual Report,”” “San
Miguel Pale Pilsen” was specifically recognized as one of SMC’s existing
brands; that on page 6 of SMC’s Kaunlaran Magazine (January 2000, Issue
No. 1, Volume No. 33, Special), 0 «San Miguel Pale Pilsen” was
particularly referred to as one of SMC’s various brands.

It is a basic legal truism that a law may not be modified by mere
public statements, nor by commercial advertisements, however persuasive
they may be. Until the 1997 NIRC and its Annexes C-1 and C-2 are
modified, “Pale Pilsen” (and not “San Miguel Pale Pilsen”) remains the
registered brand of SMC for purposes of the imposition of excise tax. Since
Annexes C-1 and C-2 of the 1997 NIRC do not include the names “San
Mig” or “San Miguel” or “San Miguel Pale Pilsen” as registered brands of
SMC, there is no basis to hold that the word “Light” is actually a prefix or a
suffix to the words “San Mig” or “San Miguel” or “San Miguel Pale Pilsen”.
Instead, the logical conclusion is that when “San Mig Light” was registered
with the BIR and introduced in the market in 1999, it was regarded as an
entirely new brand or new product of SMC.

Besides, even assuming arguendo that “San Miguel Pale Pilsen” is an
existing brand of SMC as enumerated in Annexes C-1 and C-2 of the 1997
NIRC, there is still no basis to conclude that “San Mig Light” is a variant of
“San Miguel Pale Pilsen”. As defined under Section 143 of the 1997 NIRC,
as amended by RA No. 9334, a variant of a brand shall refer to a brand on
which a modifier is prefixed and/or suffixed to the root name of the brand. If
the word “Light” is considered a modifier suffixed to the root name “San
Miguel Pale Pilsen”, then the resulting brand name should be “San Miguel
Pale Pilsen Light” and not “San Mig Light” as it is currently registered.

Since there is no existing brand to which “San Mig Light” can be a
variant of, “San Mig Light” cannot, by any stretch of the statutory definition,
be considered as a mere variant of an existing brand.

Respondent is also of the position that the fact that “San Mig Light” is
described as a low calorie light beer with the same full-flavored taste and m

* Exhibit “1”, CTA4 Docket, p. 1122.
%0 Exhibit “3”, CTA4 Docket, p. 1172.


































































